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In this study I address legal liability risks for collecting institutions and the way graduate 
Library and Information Science (LIS) programs incorporate law and legal issues in their 
classrooms. I study historical state and federal legal claims that involve collecting institutions as 
named parties to learn about the types of claims these institutions have faced. I do this by 
retrieving and analyzing 6,597 relevant federal and state dockets, using the proprietary databases 
Bloomberg Law and Westlaw. I look to the federal Nature of Suit (NOS) and state Key Nature of 
Suit (KNOS) codes—which apply to each docket—to identify the various categories of legal 
claims involving these collecting institutions.  
To understand how law is addressed in graduate LIS curricula, I examine courses offered 
in American ALA-accredited institutions, noting instances in which law and legal issues are 
included as the focus or part of a course. With these data, I compare the results to detect 
similarities and differences between the legal issues represented in docketed claims and those 
represented in the LIS curricula and literature. My findings indicate that graduate LIS curricula 
usually include at least one elective course concerning law or legal issues. However, many of the 
legal issues covered in graduate LIS curricula are not the same legal issues that collecting 
institutions have faced most often in formal lawsuits. Collecting institutions have been involved 
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in a much broader range of legal issues than the legal issues highlighted in “library law” 
literature. I suggest the LIS field take note of the full array of legal issues that may surface, 
including those that are not unique to collecting institutions.  
This study has significant implications for practitioners and LIS educators. Information 
administrators must routinely address risk management within their organizations, and with 
empirical data about docketed claims, administrators can make more informed decisions about 
these risks. Similarly, educators turn to timely research with the goal of keeping students abreast 
of the “state of the field.” Therefore, taking account of documented legal claims involving 
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CHAPTER 1: INTRODUCTION 
Collecting institution administrators likely do not spend much time judging the 
probability of particular kinds of liability claims that could be made against their institutions. 
They must attend to a myriad of responsibilities to fulfill their fundamental mission of providing 
access to information. They know they can best serve their institutions by requiring staff to have 
advanced degrees in the library and information science field and incorporate continuing 
education opportunities in relevant subject areas. They also likely appreciate that the law is a 
complex subject that in some respects requires specialized education to understand well. At the 
same time, they hear about legal claims receiving attention in the media and in professional 
circles, which may form their impression of the most important legal issues for their 
organizations. A logically related question is: how prevalent are certain legal claims involving 
collecting institutions; does the literature acknowledge this frequency; do graduate library and 
information science programs address this frequency in the classroom when discussing law and 
legal issues?  
Collecting institutions’ concentration is information. These institutions exist in different 
forms. Perhaps the most common collecting institution is a library. Other important collecting 
organizations are archival institutions, records management centers, historical societies, among 
others. The individuals that work in these institutions are often referred to as information 
professionals. That descriptive term relates to these employees’ tasks, but also to the fact that 




Information professionals have generally agreed that law and legal issues are an 
important aspect of the work of collecting institutions. What remains to be determined is what 
legal issues are highlighted in scholarship and in LIS curricula and often arise for collecting 
institutions. The academic and professional library and information science (LIS) literature and 
LIS graduate curricula emphasize certain legal issues related to collecting institutions. For 
instance, in Library Law and Legislation in the United States, author Alex Ladenson (1982) 
includes a chapter titled “Special Legal Problems of Concern to Libraries.” He opens the chapter 
with the following: 
Several bodies of law, though not limited to libraries, nonetheless have a direct impact on 
them. Most important are copyright, security of property, freedom of expression, and the 
right of privacy (p. 145).  
 
When certain legal issues—like those listed by Ladenson—consistently appear in the literature 
about law and libraries, readers are likely to consider those issues to be the full range of legal 
issues important to libraries and other collecting institutions. While these more commonly 
discussed and taught legal issues may be very important to collecting institutions, much of it is 
now settled law that carries minimal risk for legal liability for libraries. What is missing from the 
LIS literature on legal issues is a systematic study of claims made against collecting institutions 
to surface those legal issues that frame historic and potentially future risks of liability for 
collecting institutions.  
This broader perspective may have been missing because information about the full range 
of lawsuits filed is not easy for LIS scholars and instructors to study. Most often, authors and 
educators focus on the legal issues in landmark court cases with collecting intuitions as parties. It 
is understandable that LIS authors and educators include analysis of these legal issues in their 
writing, but the reality is that that many other lawsuits are initiated, but they rarely proceed to 
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full trial (and even more rarely get appealed or reach the highest appellate court like the state or 
federal Supreme Court). Most of the legal claims in the American court system do not receive 
attention because the proceedings are not easily accessible in the same way as appellate opinions. 
Yet, legal issues that arise but do not get litigated or appealed are important because they give a 
holistic sense of legal liability. Looking into the claims from the lowest courts can help managers 
avoid serious lawsuits that could tie up an organization for many years as these claims pass 
through appellate courts. Information professionals should be concerned about these legal issues 
and not just the issues addressed in Supreme Court cases.  
Furthermore, scholars cannot readily look up cases in which the court chooses not to 
issue an opinion; so, litigation involving collecting institutions that results in no opinion goes 
unexamined. Even litigation with an accompanying opinion could be missed if the opinion is not 
“published” or “reported.” Cases are reported or published when the court deems a point of law 
to be significant. Only these cases hold precedent in the respective jurisdiction. Unpublished or 
unreported cases are not citable. Even though the two main legal databases Lexis and Westlaw 
currently offer unreported/unpublished cases, these databases are not accessible by the average 
person. Law libraries sometimes provide access to these databases for free or for a minimal 
charge, but access typically requires a physical visit to the library; remote access is not available. 
Furthermore, many small law libraries like public law libraries, lower-tier or unaccredited 
academic law libraries, and court libraries may not collect the primary resources that include 
unreported or unpublished opinions.1  
                                               
1 The primary resource for unreported federal cases is the Federal Appendix, a case law reporter published by 




Because they represent only a small subset of legal disputes that have been reported and 
published,2 the handful of opinions discussed in the literature and covered in LIS graduate 
education that directly relate to libraries and other collecting institutions could provide an 
unrepresentative look into “library law.” This is concerning because books and articles that 
discuss legal issues based upon landmark court cases can give the impression that those 
particular issues are the most common and form the biggest risk of legal liability for collecting 
institutions, when in fact the sample is quite small, and the majority of case law related to 
collecting institutions is effectively hidden. If administrators and LIS professionals consult the 
relevant literature to learn about legal liability risks and the legal issues affecting collecting 
institutions, it is not helpful if “library law” gives an inaccurate perception of common risks.  
1.1 Purpose of the Study 
The purpose of my study was to identify the most common legal claims involving 
collecting institutions and document how LIS graduate programs incorporate law and legal 
topics. In the first research phase, I examined docketed claims filed against libraries, archival 
institutions, and historical societies, noting the nature of suit for each claim. In the second 
research phase, I analyzed curriculum information from American Library Association (ALA)-
accredited LIS graduate course descriptions and syllabi for relevant law-related courses. Through 
this examination, I identified the most common legal issues facing these institutions. Graduate 
LIS programs and information professionals can more properly address legal liability risks with 
empirical information—i.e. what types of claims occur most frequently.  
                                               
2 In fiscal year 2016, 88.7% of all federal Courts of Appeals cases terminated on the merits after oral hearing or 
submission on briefs (except for cases heard in the Federal Circuit) went unpublished. Table B-12,  




1.2 Research Questions 
This doctoral study covers the following research questions: 
1. What lawsuits have collecting institutions faced? 
2. How do ALA-accredited LIS graduate programs include law and legal issues in the 
classroom?  
3. What are the similarities and differences between the legal issues represented in docketed 




1.3 Significance of the Study 
Never stir up litigation. A worse man can scarcely be found than one who does this.  
-Abraham Lincoln3  
Litigation: A machine which you go into as a pig and come out of as a sausage. 
-Ambrose Bierce4 
Because the cost is so high for being unprepared for legal actions, or being uninformed 
about law in general, information professionals need guidance with practical value, and this 
guidance should be based in evidence. Abraham Lincoln’s and Ambrose Bierce’s comments 
about litigation are more insightful than they could have known in their 18th-century lives. Some 
of those who engage in litigation may, by default, trust the court system to apply the law 
rigorously and resolve the dispute fairly. Litigants also naturally hope to prevail in their action or 
that they receive a favorable outcome. The reality often does not match these hopes. Even if the 
decision is to a party's advantage, the process is lengthy and the expense and cost in time will 
often significantly exceed the award or other advantage obtained in the decision.  
Someone who believes himself to be aggrieved often finds justification to file a lawsuit 
against a perceived wrongdoer. The plaintiff begins by filing a complaint, which states the 
actions that violate the law or other legal duty, or circumstances needing resolution, relevant law, 
and requested remedies (e.g. “stop what you are doing,” “do what you are supposed to do,” or 
“compensate me for my harm”). The defendant must answer this complaint by admitting or 
denying the various claims or raise other motions. If the plaintiff’s claim survives the 
defendant’s answer or motion to dismiss, the case progresses into the discovery phase during 
                                               
3 Basler, R. P., 1953, p. 82. 
 
4 Bierce, A., 1958, p. 78. 
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which both sides gather information about the claims at hand. Discovery can be very expensive 
and time-consuming. Parties must divert resources to respond to discovery requests, collecting 
evidence, and preparing for trial. Both sides must pay stenographers and experts in depositions, 
and travel is often necessary. If summary judgment motions (a regular exercise in court) are 
denied, the case proceeds to trial or the parties are ordered to engage in alternative dispute 
resolution such as mediation. Trials can last for months and usually require the involvement of 
multiple third parties who demand compensation.  
Even the simplest litigation can become all-consuming in the short term. If a library, 
archive, or other collecting institution is served with notice of a lawsuit, routine responsibilities 
change, and staff must commit work hours to deal with the problem. These institutions must 
address the legal claims while also maintaining core functions. Librarians and archivists rarely 
have educational or practical backgrounds in law and, therefore, must rely heavily on their 
formal LIS training, professional continuing education, and colleagues for guidance about how to 
handle legal issues and manage risks of legal liability. Relying on others with legal training is 
unavoidable and certainly valuable, but this leaves institutions vulnerable to a system in which 
legal professionals can profit from prolonging disputes. Good legal advisors would rather keep 
clients by establishing trusted relationships, rather than self-interestedly generate hourly fees by 
complicating matters, but libraries do not customarily generate enough legal business to form 
those relationships.  
Legal liability risks are something collecting institutions must routinely consider, but as 
described above, these information administrators are often ill-equipped with the personal 
expertise or avenues to seek proper advice. This reality is important for the state of collecting 
institutions in view of the abundance of litigation in the United States. In a single recent year, 
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more than 15 million new civil actions were filed in state courts,5 and more than 277,000 new 
civil cases were filed in federal district courts.6  
Being engaged in litigation is costly even when prevailing on the merits. Just dealing 
with the initial filing and early discovery can cost in excess of $20,000.7 The median litigation 
costs for the types of cases in which a collecting institution is most likely to be involved are 
substantial: $91,000 for a contract matter, $88,000 for an employment matter, and $54,000 for a 
premises liability matter.8  The costs of a trial in attorney time and associated expenses are 
readily apparent, but a trial takes only between one-third and one-half of the litigation time in a 
typical case.9 The next biggest use of litigation time is discovery, which takes between one-fifth 
and one-quarter of total attorney hours.10 Accordingly, an institution may incur substantial 
expenses even with a lawsuit that can be settled or dismissed through actions other than a trial. 
The Northwestern University Center on Law, Business, and Economics, which studies the 
impact of laws and regulations on economic growth, concluded, based on empirical research of 
multi-national companies, that “Litigation transaction costs, independent of judgments awarded 
                                               
5 National Center for State Courts. (2018). State Court Caseload Digest. Retrieved from 
http://www.courtstatistics.org/~/media/Microsites/Files/CSP/National-Overview-2016/SCCD_2016.ashx. 
 
6 Administrative Office of the U.S. Courts (2018). Federal Judicial Caseload Statistics. Retrieved from 
https://www.uscourts.gov/statistics-reports/federal-judicial-caseload-statistics-2018. 
 





9 Id.  
 
10 Id.  
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in disputes or settlements reached between parties, constitute a significant cost of doing business 
in the United States,” far in excess of other industrialized nations.11 
Litigation costs may not be as common for or weigh as heavily on most collecting 
institutions as they do on the kinds of multi-national companies that the Northwestern study 
researched. However, the findings described below show that a significant number of lawsuits 
are filed against collecting institutions and both their likelihood and financial impact are risks 
that should be considered. Also, unlike companies that are used to litigation as part of their 
business, collecting institutions are unlikely to be budgeting for substantial litigation expenses, 
which could have a significant impact on the institution’s ability to accomplish its mission. To 
operate in a manner that realistically accounts for legal risk, information professionals should 
have proper training in terms of required graduate-level education as well as continuing 
education opportunities.  
More specifically, proper training can be construed as training that focuses not only on 
legal issues that are typically associated with the LIS discipline and collecting institutions, but 
also with legal issues that are apt to arise day-to-day (if there is a difference, of course). Much of 
the literature, as described in subsequent sections, does not consider claims brought against 
collecting institutions that have not resulted in landmark opinions. Without a systematic view of 
the legal disputes in which collecting institutions are involved, especially if such suits do not 
progress to full litigation and result in precedential court opinions, information professionals will 
remain ill-equipped to consider the array of potential legal liability risks for their institutions.  
                                               
11 Lawyers for Civil Justice, Civil Justice Reform Group. (2010). U.S. Chamber Institute for Legal Reform, 
“Litigation Cost Survey of Major Companies. pp. 5-15. Retrieved from 
https://www.uscourts.gov/sites/default/files/litigation_cost_survey_of_major_companies_0.pdf.     
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Understanding the realities of the lawsuits collecting institutions face–an object of this 
study–can result in a more careful consideration of the risks of potential litigation and better 
practices to avoid such risks. When collecting institutions are sued (and information 
professionals are named as parties, as is often the case), diversion of monetary resources from 
other functions are not the only costs. When presented with formal legal complaints, library 
administrators gather information from employees about the alleged incidents, which may seem 
unimposing, but these types of diversions can, and inevitably do distract from employees’ daily 
work and focus on the institution’s mission. As described above, even claims that are ultimately 
dismissed in court require attention from administration and staff, and at times these distractions 
are time-consuming. Collecting institutions in small communities may be particularly 
disadvantaged since these institutions employ fewer staff and have less access to legal experts in 
their organizations and locales. Across the board, collecting institutions could benefit from better 
insight into the various legal liability risks according to primary data.  
My observations and thoughts described above informed my dissertation study. I 
analyzed 1) types of legal claims involving collecting institutions and 2) the way legal issues are 
incorporated in LIS graduate education. My findings illustrate how current LIS graduate 
programs appropriately address the legal issues that collecting institutions face most often. This 
study addresses a gap in the literature related to law and collecting institutions; specifically, no 
study since 2008 has comprehensively looked into the way law and legal issues are covered in 
ALA-accredited LIS graduate programs. My docket findings can lead to more efficient and 
effective policies about legal risk aversion policies. Practitioners and educators can achieve a 
better sense of the most common legal issues for information professionals and collecting 
institutions and correct any misperceptions about potential legal liability.   
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CHAPTER 2: LITERATURE REVIEW 
In this literature review I give an overview of the legal issues and policies commonly 
cited as related to collecting institutions as well as issues are often omitted. I also address the 
legal structure for public collecting institutions and the distinctive rules they must consider. 
Lastly, I describe the scholarship of risk perception and misperception. 
2.1 Law and LIS Curricula 
The oldest and largest professional associations for librarians and archivists acknowledge 
the importance of covering legal issues in graduate education for information professionals. The 
American Library Association (ALA) published a list of “Core Competencies for Librarianship” 
that identifies what knowledge and skills graduates of accredited master’s programs in library 
and information studies should know and be able to employ. Listed among the foundations of the 
profession is the “legal framework within which libraries and in information agencies operate,” 
and that this framework includes “laws relating to copyright, privacy, freedom of expression, 
equal rights (e.g., the Americans with Disabilities Act), and intellectual property” (American 
Library Association, 2009). Similarly, the Society of American Archivists (SAA) states in its 
Guidelines for a Graduate Program in Archival Studies that one goal is to communicate to 
students the “ethical and legal dimensions of their work” (Society of American Archivists, 
2016). SAA also notes legal issues related to specific archival functions that must be covered to 
address core archival knowledge and contextual knowledge (e.g. the various laws and 
institutional mandates that guide archival reference and access services and the role of archives 
and records in legal and financial systems). However, while the ALA and SAA assert that law 
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must be a part of graduate curricula, very little has been studied and published about the way LIS 
graduate programs cover law and legal issues in their curricula.  
2.1.1 Focused Curriculum Research 
Several studies address specialized curricula or cover the content of LIS programs for 
how they include specific issues. These studies show how legal issues are incorporated in 
curricula; however, they are too selective for readers to make general conclusions about the way 
law is addressed in LIS education. For instance, in 1978 Bruce Shuman of the University of 
Oklahoma collaborated with the ALA’s Office for Intellectual Freedom (OIF) to study the 
inclusion and emphasis of intellectual freedom and censorship issues in graduate library science 
curricula. Shuman and the OIF used a questionnaire to elicit their data. Their findings indicate 
that comparatively few programs at the time—only about fifteen percent—offered entire courses 
dedicated to intellectual freedom, but that nearly all programs had the topic inserted somewhere 
in other graduate courses (p. 106). Questionnaire responses showed a wide variability in the 
content of the intellectual freedom classes, though, with some topics implying a stronger 
connection to law than others (e.g. recordkeeping and privacy legislation vs. analysis of ALA 
mission statements and positions).  
Iacovino (1997) reported that an integrated view of law and recordkeeping was generally 
missing from archival education in Australia and how Monash University structured its 
curriculum to introduce legal issues. Buchanan (2004) studied the websites of forty-nine ALA 
accredited LIS programs to investigate how many programs offered graduate-level ethics courses 
(Buchanan looked into courses only explicitly identified as such; for instance, “Information 
Policy” and “Intellectual Freedom” courses were not included). She then reviewed syllabi for 
content coverage and pedagogical approaches (p. 53). Her findings indicated a strong overlap 
between legal issues and ethics; however, how the relationship should be structured with regard 
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to graduate instruction was unclear and variable. Buchanan posed questions to inform such a 
discussion:  
Should an ethics class be the place where students learn the principles of fair use and the 
four criteria used to evaluate fair use, or should we talk more theoretically about the 
importance of fair use in the support of the information commons, or both, for instance? 
Should an ethics class challenge legal arguments against moral arguments? What if an 
existing law, for example, the USA Patriot Act, stands in direct violation of principles of 
intellectual freedom and traditional LIS ethics? (2004, p. 58).  
 
Chu (2010) analyzed LIS education in forty-five United States-based ALA-accredited programs 
to identify curriculum changes. Chu found no required course solely dedicated to copyright or 
intellectual property, but identified five required courses focused on information ethics and 
policy. Also, Chu noted newly-offered elective courses, and found eleven instances of 
cyberspace law and policy classes.  
Jaeger, Goham, Taylor, and Bertot (2015) discussed issues with and strategies for 
teaching information policy in a digital age. Although their piece is more normative than 
empirical, the authors provided some insight into the current state of LIS education with regard 
to information policy. They explained that the LIS field is unique in its “regular attention to 
information policy as a broad topic area, rather than to the individual issues that fall within 
information policy” (p. 177).12 They noted that there is a large variety of information policy 
courses and courses in which information policy may be discussed, observing that courses that 
do not immediately appear to be focused on information policy (i.e. those with words like 
“policy,” “law,” and “government” in the course title) may include important aspects of 
information policy (e.g. human rights, digital inclusion, and information literacy) (p. 181).  
                                               
12 The authors pointed out that a problematic aspect of a broad coverage of information policy issues is that truly 
understanding information policy includes an appreciation for specific issues like “net neutrality, filtering, 
intellectual property, e-government, and much else” (p. 177).  
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Jaeger, et al. described information policy classes as fitting into four categories. Classes 
seemingly unrelated to information policy like Collection Development may include discussion 
of copyright, and these courses are meant to “familiarize students with existing laws and 
policies,” not delve into the details. Formal information policy classes are aimed at addressing 
large, societal issues and helping students “understand how these issues intersect” (p. 182). In 
writing about information policy classes, the authors included classes about policy and program 
evaluation and classes on specific information policies. Finally, they identified classes on issues 
affected by policy. This category includes courses on, for example, human rights that require 
students to consider current laws and policies about information access and the “implications of 
policies that do not consider access” (p. 182).  
Other literature indirectly addresses LIS education and the incorporation of legal issues 
by identifying service and knowledge gaps in the profession and recommending ways LIS 
programs could address such gaps. Jaeger (2008) explained that governments at all levels are 
increasingly providing services electronically, but for various reasons citizens have trouble using 
these “e-government” services (e.g. lack of digital information literacy, general lack of 
knowledge about government structures, and lack of access to technology) (p. 168). Jaeger 
further explained that public libraries have stepped in to assist patrons with their use of e-
government services, stating that “[m]any federal state, and local government agencies now 
direct residents to the nearest public library for access and help in filing taxes, welfare requests, 
immigration documents, and numerous other essential government forms” (p. 168). This new 
service role for librarians presents new opportunities for LIS curricula. He wrote that LIS 
programs have not made it a priority to prepare students to address patron e-government needs in 
public libraries and that while courses on government documents, information policy, and 
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government information are common, courses about e-government are quite rare (p. 170). The 
author presented the e-Government master’s concentration available through the College of 
Information Studies at the University of Maryland and in partnership with the Center for 
Information Policy and Electronic Government (also at the University of Maryland) as a case 
study for addressing curriculum deficiencies. Jaeger, Bertot, Shuler, and McGilvray (2012) 
provided a follow-up to the 2008 article and reported that other LIS programs have made efforts 
to include e-government issues in their graduate programs. Table 1 summarizes the literature 
about LIS programs’ coverage of specific legal issues. 
 
Table 1: Research About LIS Curricula Coverage of Specific Legal Issues 
Author[s] Year Research Focus Findings 
Shuman 1978 Intellectual freedom Few programs with entire courses on 
intellectual freedom. Most programs 
cover the topic somewhere with 
varying degrees of connection to law.  
Iacovino 1997 Law & recordkeeping Integrated view of law & 
recordkeeping rare 
Buchanan 2004 Ethics (explicitly named 
courses) 
Strong overlap between legal issues & 
ethics 
Jaeger 2008 Identifying knowledge gaps in 
LIS profession 
E-government courses rare 
Chu 2010 Curriculum changes in general No course dedicated to copyright/IP. 
Courses on ethics & policy. New 





2012 E-government education Programs covering e-government 





2015 Issues with & strategies for 
teaching information policy 
Large variety of information policy 
courses. Identified four categories of 
courses information policy issues 
would be addressed. 
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2.1.2 Curriculum Research for the Inclusion of Legal Issues Generally 
Even in more detailed studies about the incorporation of legal issues in LIS education, a 
lack of standardization persists. For instance, authors use different categories to characterize the 
legal topics covered in LIS education. A few authors have attempted to address “legal issues” 
broadly when looking into graduate LIS programs, but their methods for analysis differ, causing 
inconsistencies. Direct comparisons are difficult because study methodologies differ so greatly.  
In this particular body of literature, how authors define legal issues and law-related courses or 
course content affects how these authors assess LIS programs for their coverage of law. I also 
found no mention in the literature about standard introductory textbooks about law and the LIS 
field. The readings assigned in courses addressing this topic include a wide array of formats—
textbook chapters, scholarly journal articles, practitioner publications, etc. This part of the 
literature review focuses more on how law and legal issues are incorporated into LIS curricula 
overall, and not specifically what required class materials are being used. 
Gathegi and Burke (2008) provided the most comprehensive study of the ways in which 
LIS programs have integrated law into the graduate LIS classroom. They conducted their study 
in fall 2005. They researched the curricula and faculty expertise of LIS schools to gauge, among 
other things, the level of preparedness of graduates in approaching legal issues in the information 
field (p. 2) and, more simply, to describe the various law-related courses offered. Gathegi and 
Burke studied sixty-three LIS programs in the United States and Canada, most of which were 
members of the Association for Library and Information Science Education (ALISE). The 
authors focused their study in four areas: course offerings explicitly focused on legal issues, the 
existence (or non-existence) of a joint law and information graduate program, the institution’s 
perception of the “criticality of information law on the future of the information field” (p. 3), and 
the existence of faculty members with law (JD) degrees. The authors gathered data in several 
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ways. First, they examined responses from the ALISE Library and Information Science 
Education Statistical Report. Second, they sent survey questionnaires to deans and directors of 
the various LIS programs. Finally, they analyzed available curriculum material on the 
institutions’ websites. Their study is a valuable model, one that I use in this doctoral study. 
 Gathegi and Burke found that courses fall into three categories:  information law, legal 
information management and processing, and intellectual freedom/ethics. They looked into the 
relative frequencies of the various courses, reporting the least and most frequent course in each 
category. In the information law category, the authors identified courses such as Information 
Policy, Information Law/Legal Issues, Media Law, and Information Security/Privacy. They 
found that information policy courses were the most frequently listed while copyright and 
intellectual property courses were the least frequently listed. Gathegi and Burke explained that 
despite the surprisingly low number of copyright and intellectual property courses these issues 
may nonetheless be covered in information policy courses. In the legal information management 
and processing category, they identified courses related to the use and management of legal 
information such as Legal Research, Law Libraries, Government Information, and Legal 
Informatics. Their findings indicate that government information courses were the most 
frequently listed in the curricula at the time of their study. In the intellectual freedom/ethics 
category—which was found to be the least emphasized category in LIS curricula across the 
studied schools—the authors discovered material highlighting only tangential connections to the 
law. For example, they found courses including Intellectual Freedom and Censorship and Ethics.  
 Through survey analysis, Gathegi and Burke reported that 89% of dean and director 
respondents indicated that studying legal issues in information was either “highly critical” or 
“critical” (p. 9). They also found that 39% of responding schools offered a dual LIS-JD degree 
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and 32% of responding schools had on their faculty individuals with JDs. There was no further 
information given, however, about options for specialization in the dual degree curricula or 
details about who survey respondents considered to be members of their faculty (i.e. tenured, 
lecturers, adjuncts, etc.) when reporting if any of their faculty had JDs.  
In 2011, Dryden conducted an update—although different and in some ways more 
limited in scope—to the Gathegi and Burke research by studying course descriptions, syllabi, 
and reading lists that included coverage of legal issues at nine Canadian graduate LIS programs. 
Dryden aimed to understand the overall depth of coverage as well as what topics are addressed 
most frequently. She based her 2011 study upon previous work in which she investigated the 
copyright practices of Canadian archivists; she had found uneven understanding of this area of 
law by professional archivists (Dryden, 2008; Dryden 2010). In this prior research, Dryden asked 
participants to share the sources of their copyright knowledge, and responses indicated a limited 
reliance on graduate education as a source of copyright training. Dryden explained in her 2011 
work that it is important to understand how archivists and librarians are being educated in 
copyright and intellectual property law. Additionally, Dryden described why it is important to 
understand not only how copyright and intellectual property law are incorporated into graduate 
education, but also legal issues in general including privacy, freedom of information, records 
retention requirements, and freedom of speech (p. 184). 
Dryden found that forty-two courses covered legal issues generally, including topics like 
information policy and competitive intelligence. Regarding specific legal topics, copyright was 
the most frequent, being addressed in forty-seven courses—a notable difference from the earlier 
findings that copyright was rarely listed explicitly. The second and third most frequently covered 
issues were intellectual freedom and privacy. Dryden found that graduate curricula cover other 
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legal issues, but less-frequently. These topics are related to specific statutes, namely freedom of 
information legislation, record-keeping requirements, the legal authority for information 
organizations, and labor law.  
In Dryden’s discussion of these findings she implied that the inclusion of intellectual 
property law and copyright into LIS education is understandable. She wrote that the “role of 
libraries and archives in making copies of holdings for users has long been recognized in 
copyright law” (p. 189), and because emerging digital technologies have provided opportunities 
for increased access, there is a constant need to ensure “an appropriate balance between the 
public interest in access to protected works, and the rights of copyright owners” (p. 189). What 
remains unclear, however, is the reason copyright makes its way to the forefront of LIS legal 
education over the three-year period between Dryden’s study and that of Gathegi and Burke. 
Dryden made no attempt to address the change or tackle causality. Dryden described the 
rationale for an inclusion of intellectual freedom issues, writing that “[l]ibraries play a 
fundamental role in facilitating access to all expressions of knowledge and intellectual activity 
through their holdings, services, and programs.” She explained that it is unsurprising that privacy 
issues are frequently covered, especially in courses related to reference services in the digital 
world (p. 189).  
In a more recent study, Cross and Edwards (2011) examined the curricula and faculty 
composition at all 57 institutions offering ALA-accredited master’s degrees to understand how 
future academic librarians learn about the law. They focused their analysis on course titles, 
course descriptions, and faculty profiles available via each program’s publicly available website 
(what the authors describe as the documents representing the institutional “public face”) (p. 534). 
The authors coded courses as “law-related” if the courses “explicitly focused attention on legal 
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analysis, issues, and practice” (p. 537),13 and coded for faculty members with formal legal 
educations. Cross and Edwards found that out of the 57 ALA-accredited programs, 42 (73 
percent) offer some course explicitly dealing with legal frameworks and practice (p. 538). The 
authors noted, however, the relative paucity of law in curricula. They reported that “more than 
half of all ALA-accredited master’s programs offer zero or one class, and fewer than 25 percent 
offer two or more classes” and found that no program requires a law-related course for master’s 
level students to graduate (p. 538).  
Additionally, they discovered that less than half of the programs have faculty members 
with JDs, and the majority are adjunct or joint faculty (pp. 538-539). This lack of a full-time 
faculty member with a JD at most institutions is concerning for LIS students as the one faculty 
member who is knowledgeable about legal issues for collecting institutions may be “physically 
distant from the library school building because of a primary appointment elsewhere” (p. 540). 
Finally, Cross and Edwards discussed what they call “pedagogical shortcomings” in the way 
legal issues are taught in LIS programs, highlighting the inevitable “gradual, cumulative” process 
in learning law. They explained that “one class on copyright taught by an adjunct professor from 
the law school will not necessarily prepare [LIS] students to know and employ the legal 
framework within which libraries and information agencies operate” (p. 540).  
Schmidt and English (2015) argued that copyright and intellectual property issues are 
vital additions to LIS curricula. The authors studied emerging copyright and intellectual property 
demands on LIS professionals to gain insight into potential needs to alter LIS graduate 
education. In their study the authors analyzed LIS programs during 2013-2014 in ways similar to 
                                               
13 Thus, courses such as Law Librarianship and Government Documents were not coded as “law-related.” 
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Gathegi and Burke and Dryden. They used simple keyword searches14 to identify courses with 
content relevant to copyright and intellectual property. They categorized these courses into: 
(1) required courses dedicated to copyright/IP issues, (2) elective courses dedicated to 
copyright/IP issues, (3) required courses with a copyright/IP component, and (4) elective 
courses with a copyright/IP component  
(Schmidt & English, 2015).  
 
 The authors’ analysis shows no required courses dedicated to copyright/IP within the 
fifty-one LIS programs in the study, but eleven programs offered elective courses dedicated to 
copyright (typically one course at the respective institution). They identified nine required as 
having some likely copyright/IP content,15 and they found thirty-five instances of elective 
courses with some likely copyright/IP content. This breakdown between required and elective 
courses and between explicit and implied inclusion of copyright/IP is illuminating because it 
provides potential insight into the prior Gathegi and Burke findings (i.e. copyright and 
intellectual property are strangely absent in LIS curricula). Gathegi and Burke did not account 
for broad courses titled “Legal Issues” as likely covering some copyright/IP material. The 
Schmidt and English study—though brief and only partially related to documenting the current 
LIS graduate education landscape16—sheds light on the difficulties in precisely studying 
curricula. Bailey (2010) similarly found that many topics in a LIS program for academic 
librarianship were not prominently mentioned in syllabi (including “copyright” and “intellectual 
                                               
14 The authors used the keywords “copyright,” “intellectual property,” “legal,” and “ethic.” The authors explain that 
they used “ethic” because there is often overlap between information ethics and intellectual property. If a retrieved 
information ethics course ultimately had little or no relevance to intellectual property, the authors disregarded the 
particular course. 
 
15 The authors found only three elective courses dedicated explicitly to copyright/IP with the other six describing the 
content as “legal or ethical issues.” However, copyright is likely included within that broad category, and thus the 
course was counted.  
 
16 The core of the Schmidt and English study is an examination of the views of library professionals about perceived 
demand of copyright/IP law knowledge and the amount (or lack) of training on the subject. 
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property”), but likely “are touched on in many courses” (p. 38). These inconsistencies in course 
listings, lack of available syllabi, and outdated course descriptions are indeed problematic for 
content analysis. Table 2 summarizes the way LIS graduate programs have incorporated legal 
issues into their courses.  
 
Table 2: Research About LIS Curricula Coverage of Legal Issues (Generally) 





2008 63 (US & Canada) Three categories of law-related 
courses: (1) information law (2) legal 
information processing & management 
(3) intellectual freedom/ethics 
Dryden 2011 9 (Canada) Copyright most frequently covered. 
Second and third most frequently 




2011 57 (US & Canada) 73% of programs offer course 
explicitly dealing with law. More than 
50% offer zero or one course dealing 
with law. Fewer than 25% offer two or 
more courses dealing with law. No 
program requires law-related course 
for graduation.  
Schmidt 
& English 
2015 51 (US) No required course dedicated to 
copyright. Eleven programs offer 
elective course on copyright. Nine 
instances of required courses with 
some likely copyright/IP content. 
Thirty-five instances of elective 






The Spring 2010 issue of Archivaria was dedicated to archives and the law. Guest editors 
Jean Dryden and Loryl MacDonald referred to Terry Cook’s editorial introduction from 1984 
saying, “Twenty-five years have passed since Archivaria last devoted an entire issue to the theme 
of archives and the law. As the editor of Archivaria 18 stated in his introduction, ‘The 
relationship between archivists and “the law” is intricate, varied, and largely unexplored.’ These 
words are no less true in the first decade of the twenty-first century” (p. 5). As seen in the 
literature reviewed above, the inconsistency in how LIS graduate programs explore and 
incorporate legal issues into their curricula has persisted through the 2010s. Future librarians, 
archivists, and other information professionals receive varying degrees of training in the law, 
with some programs including legal issues only within courses not explicitly dedicated to law, 
others having elective courses about legal issues for information professionals, and even more 
commonly including irregular “special” courses on specific legal topics like copyright and 
intellectual property. Additionally, the literature covering LIS graduate education and the law 
varies in depth, scope, and research question, and the methods used by the various authors 
significantly differ. No comprehensive study about how law is incorporated into LIS curricula, in 
general, has been undertaken since the Gathegi and Burke study in 2008.  
2.2 Legal Issues for Information Professionals and Collecting Institutions 
 Libraries and archives are often public institutions, established by statute, and are 
therefore within the purview of many laws that direct and restrict government activity.17 
Governments—federal, state, and local—and sometimes their public servant employees can be 
required to pay damages to someone harmed by actions of the collecting institution or individual 
                                               
17 Some public libraries are partially privately-funded through endowments or other philanthropic means. These 
institutions would not be protected by sovereign immunity in the same way described in this section.  
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employee. This section explores the legal issues discussed in the relevant literature for what 
issues are considered most important, most likely to arise, or most complex. Federal and state 
laws direct claims against governments limiting the legal liability of public institutions. 
Therefore, it is first necessary to briefly discuss sovereign and governmental immunity before 
addressing the literature about specific legal issues common in the information profession. 
2.2.1 Sovereign Immunity  
 According to the concept of sovereign immunity, the government cannot be sued without 
its consent. As Alexander Hamilton explained, “It is inherent in the nature of sovereignty not to 
be amenable to the suit of an individual without its consent. This is the general sense and the 
general practice of mankind; and the exemption, as one of the attributes of sovereignty, is now 
enjoyed by the government of every State in the Union” (The Federalist No. 81, in The 
Federalist, 1961, p. 487). 
According to another rationale for sovereign immunity, known as the “public treasury 
rationale,” immunity protects the allocation of public funds from unanticipated burdens that 
would result from uncontrolled individual tort claims (Florey, 2008, pp. 787-793). As explained 
below, both federal and state government consent to suit, including with tort claims acts that 
authorize damage suits under certain parameters. This enables governments to make policy 
choices about when remedies from public funds will be afforded to individuals harmed from 
particular government activities, and when those individuals will be left to bear their own losses. 
The following sections describe the main aspects of the scope of immunity.  
Congress has passed legislation providing partial waiver of governmental immunity in 
certain situations. Minow and Lipinski (2003) noted that rules about governmental immunity 
often come as a surprise to librarians, writing that “if there is not a law on the books that 
specifically gives a party permission to sue the government for a particular claim, the 
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government enjoys immunity” (p. 2). A major shift in governmental immunity occurred in 1948 
when Congress enacted the Federal Tort Claims Act (FTCA) (28 U.S.C. §§2671-2680 (2017)). 
The FTCA allows for government liability of a public employee’s negligent or wrongful acts and 
omissions if the employee was acting within the scope of his or her employment. Under the 
FTCA, the government can only be sued “under circumstances where the United States, if a 
private person, would be liable to the claimant in accordance with the law of the place where the 
act or omission occurred” (28 U.S.C. §1346(b)). With the FTCA Congress not only makes the 
general policy choice that individuals should have a right to sue for certain activities. Congress 
also sets the rules and limits for that liability, including the prerequisites for filing suit, the time 
limits for doing so, and the maximum amount of recovery.  
Negligence Liability is based on someone doing something that a person using ordinary 
care would not do, or failing to do something that a person using ordinary care would do. For 
someone to recover damages based on alleged negligence, four elements must be proved: duty, 
proximate cause, breach of standard of care, and damages. The claimant must show that the 
government employee had a specific duty of care toward the claimant, that the public employee 
failed to conform his or her duty, that the claimant suffered harm, and that the public employee’s 
negligence was the reasonable, proximate cause of the harm (Restatement Second of Torts §§ 
281, 328A). Along with negligent acts, some intentional torts are covered under the FTCA, 
which are civil wrongs committed by someone acting with general or specific intent (Black’s 
Law Dictionary, 2009, p. 1717). Examples of intentional torts include battery, false 
imprisonment, and trespass to land.  
 The crux of government tort liability is the type of activity involved, namely whether the 
activity is governmental or proprietary. For purposes of tort liability, a proprietary function refers 
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to a governmental unit’s “conduct that is performed for the profit or benefit of the [governmental 
unit] rather than for the benefit of the general public” (Black’s Law Dictionary, 2009, p. 1339). 
The government is protected from liability for the tort of an employee “who harms someone 
while performing a governmental function; however, the government is liable if the employee 
commits a tort while engaged in a proprietary activity” (Bluestein, p. 100). It is not always clear 
if an activity qualifies under the “governmental function” rule; this has resulted in courts looking 
to certain factors of the activity to distinguish public and private. Some of the factors courts 
consider include whether a fee is charged for the service, who typically carries out the service, 
and if the chief beneficiaries are community members or the jurisdiction’s residents on the whole 
(Bluestein, pp. 101-103). 
States followed suit after Congress enacted the FTCA, passing acts of limited waiver for 
governmental immunity.18 These statutes differ among states and apply to counties and 
municipalities as well as public officials and employees to varying degrees (Minow and Lipinski, 
p. 4). Some of the common aspects of state statutes addressing immunity are addressed in the 
following sections. Parties believing to have suffered harm can initiate a suit for recovery from 
the government entity (e.g. state, county, or municipality) either by naming the government or by 
naming an official in an official capacity as an agent for the government. Often in lawsuits 
brought against governments multiple entities are listed as parties, including the government, a 
specific unit or department within, as well as individual employees in their official capacities. 
Government officials may be held responsible for actions of fellow public employees, but it is 
important to consider who qualifies as a public official as the standard for government officials 
                                               
18 There is some overlap between the federal and state liability waiver statutes, and therefore, governments may be 
sued under both bodies of law. However, prevailing complainants may be compensated only once. 
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and government employees often differs. The difference is based most often upon a 
“discretionary functions” exception (Minow and Lipinski, p. 4-5).  
 In many jurisdictions a “public official” is someone whose position requires the exercise 
of judgment and discretion. A government employee would be considered to be a public official 
with respect to discretionary actions. A public official is not liable for mistakes of judgment or 
for mere negligence in carrying out discretionary functions. The public official is protected by 
governmental immunity, on the theory that someone asked to serve the public in a discretionary 
position should not be held responsible for mere mistakes of judgment, which society must 
tolerate if it wants people to be willing to take such positions. A public official also cannot be 
held liable in connection with such functions on the ground that his or her employee acted 
negligently. But, as stated earlier, a public official is not shielded from liability for actions that 
are corrupt, malicious, outside of and beyond the scope of duties, in bad faith, or willful and 
deliberate.19 
In contrast, ministerial duties involve the execution of a clearly defined and specific duty. 
There is no immunity for failure to comply with ministerial acts. Those who perform ministerial 
acts are often considered public employees rather than public officials. Public employees who 
are not public officials can also be held personally liable for their negligent acts.20 The 
distinction here is most important when significant damages are involved as employees who are 
personally liable must pay from their personal resources, not the government’s. Finally, though, 
many institutions rely heavily on paraprofessionals (Oberg, Mentges, & McDermott, 1992). 
Although the legal standard regarding sovereign immunity is unaffected by this reality, 
                                               
19 This immunity provides a shield from monetary suits, but not from requests for injunctive relief (Minow and 
Lipinski, p. 6). 
 
20 See, for instance, N.C. Gen. Stat. § 161-4.  
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administrators in collecting institutions may have good reason to be alert that paraprofessionals 
may offer services that fall outside their scope of training. Managers will likely still be 
concerned, even in light of sovereign immunity, about issues of oversight. 
 As described above, federal and state statutes have been enacted that extend limited 
waiver of governmental immunity. The government itself may waive immunity in several ways. 
Two of the most common—acquisition of insurance coverage and voluntary waiver—are 
discussed here. 
A lawsuit is against a governmental unit if the party making the claim seeks to have the 
governmental unit pay the damages. The governmental unit is immune from liability for the 
negligence of its officers and employees in the exercise of governmental functions unless the 
immunity is waived. Sovereign immunity is waived to the extent that the governmental unit 
provides liability insurance for acts or omissions in connection with such functions.21  An 
insurance policy is a contract, and its coverage is defined by the policy terms and conditions. The 
policy will define who is covered, the acts for which coverage exists and the maximum amount 
of coverage, the obligations of those covered by the insurance (the “insureds”) to give notice and 
to cooperate in defense of claims, and the parties’ other rights and obligations. The amounts of 
coverage and the identity of the insureds (such as whether all employees are covered) will be 
spelled out somewhere within the insurance contract (Goldsmith, p. 10-13). This insurance is 
sometimes called “professional liability” insurance or “errors and omissions” (“E&O”) insurance 
(Fisher, p. 18). 
  Policies have a coverage limit. In general, the insurance company does not have to pay 
any amount of a loss that exceeds the policy limits. The coverage can apply to public officials as 
                                               
21 See, for instance, N.C. Gen. Stat. § 153A-435. 
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well as employees, but only for liability while acting within the course and scope of authority or 
duties. A typical insurance policy includes the duty to defend—the insurance company is 
obligated to provide a defense to the insured against covered claims, including paying the fees 
for an attorney. When an attorney is required, the insurance company usually has right to select 
the attorney. Most policies give the insurance company the option of paying or settling a claim 
rather than defending against it. The insurer usually has the right to negotiate directly with 
someone suing the insured for a covered claim to determine the best route. The insured is usually 
prohibited from admitting liability or settling a claim without the insurance company’s prior 
agreement (doing so could be a basis for denying coverage). A typical policy also includes a duty 
for the insurance company to pay actual loss. The insurance policy will define the extent of the 
insurance company’s obligation to indemnify the insured against actual loss. In other words, if an 
insurance company defends the claim but is unsuccessful, the policy probably requires the 
insurance company to pay the damages awarded, up to the policy limits.  
The typical policy contains a number of conditions to, and exclusions from, coverage.  As 
a condition, governmental units must give notice of an incident that may result in a liability 
claim to the insurance company, in writing, as soon as practicable. Typical exclusions are, for 
example, for fraudulent, dishonest, or criminal behavior; for intentional, willful, or malicious 
conduct; for breach of contract; for violating labor laws; for punitive damages; and for someone 
who personally inflicts sexual abuse. Finally, insurers are typically authorized to pursue 
subrogation actions. This allows an insurer who pays for a loss under an insurance policy to 
recover from a third party that is responsible for the loss. Subrogation occurs when the insurance 
company steps into the place of the insured and can involve bringing a lawsuit against third 
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parties in the insured’s name. A subrogated insurance company has all of the insured’s rights, 
including relevant defenses, against a third party who was responsible for the loss.22  
Courts in this country always have afforded federal, state, and local governments 
sovereign immunity against lawsuits for most of the common activities in which they face 
potential liability, including negligence. Federal and state legislators have understood this to 
involve a policy choice between freeing the government from the potential of liability and 
leaving those harmed by government actions to bear the loss. There is an inherent fairness 
question if two people suffering the same harms from the same act are treated differently: the 
victim of a private party’s action may sue to recover from the loss, while the victim of the same 
action involving a government official employee has no recourse. Therefore, governments may 
have good policy reasons to voluntarily waive their sovereign immunity.  
In general, maintaining a strong public relations profile is an important goal of public 
administrators, and this includes creating a relationship with citizens based on the notion of 
public well-being and representative governance, not ruling in such a way that appears callous or 
unjust. Voluntary waiver can send a message of accountability and transparency and, in turn, 
promote public trust. As one observer noted a few years after Congress enacted the FTCA, the 
act is a “high point in the fight for responsible government” (Pugh, 1953, p. 476) (emphasis 
added). This notion that government should take some responsibility for the harms it causes has 
become increasingly persuasive since government has expanded its activities into the everyday 
activities of its citizens, including into many activities that formerly would not have been 
envisioned as involving essential government activities. For example, one of the chief reasons 
                                               
22 The compiled materials from the continuing legal education (CLE) event titled “Suing the Sovereign” held on 
May 2, 1997 on behalf of the North Carolina Academy of Trial Lawyers Education Foundation includes in 
Appendix B an example of a typical government insurance policy. This particular policy is entitled “North Carolina 
Public Officers and Employees Liability Insurance.”  
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Congress enacted the FTCA was to provide recovery to those injured by U.S. Postal Service 
drivers (Dolan v. Postal Service, 546 U.S. 481 (2006)). There would be little rationale today for 
immunizing the post office from liability for the negligence of its drivers while Federal Express 
and United Parcel Service are exposed to full liability for the exact same actions—to the victim it 
does not matter which of these services caused the harm.  
Finally, governments may choose to voluntarily waive immunity for basic economic 
reasons. Policy makers see that retaining sovereign or governmental immunity for some actions 
may distort the logic of engaging in these actions at all. Internalizing the costs of losses caused 
by an activity can result in a more sound and fair benefits-risks analysis. This notion that 
individuals incorporate liability costs in their decisions about whether to engage in an activity 
underlies all of tort law. The famous "Learned Hand Formula" weighs the costs of preventing 
harm against the likelihood that it will occur and the magnitude of harm (United States v. Carroll 
Towing Co., 159 F.2d 169 (2d Cir. 1947)23). Modern products liability law emerged in large part 
because of the economic rationale that a manufacturer is motivated not to make dangerous 
products by bearing the costs of the harm they cause.24 Governments, too, sometimes engage in 
risky and ill-advised activities; for example, it was popular in prior decades for governments to 
install recreational slides on public piers. Voluntarily waiving immunity for harms suffered on 
these slides allowed governments to reevaluate providing the slides. They assessed the relative 
advantages and threats. Most local governments no longer build slides on piers and have 
removed existing ones. 
                                               
23 Carroll Towing is the landmark torts case in which Judge Learned Hand set forth the rule that is taught as the 
basis for negligence liability. 
 
24 See, for example, Escola v. Coca Cola Bottling Co., 24 Cal.2d 453, 150 P.2d 436, 441 (1944) which is a landmark 
products liability case in which Judge Roger Traynor explained its rationale.  
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2.2.2 Legal Issues as Discussed in Academic and Professional Publications 
Literature describing how legal issues have been and currently are incorporated into 
graduate LIS education typically include introductory sections describing the increasing 
interconnectedness of law and the LIS profession. In these descriptions, authors stress the 
importance of information professionals’ awareness of legal issues and continued education of 
emerging issues. Gathegi and Burke (2008) wrote that the impact of legal developments on the 
information professional is “becoming so central [to the field] that at times it appears the field is 
in danger of being swallowed by the law” (p. 1). They studied iSchools (Information Schools) 
and other ALISE (Association for Library and Information Science Education) schools for how 
they address legal issues in their respective curricula. As stated on the official website, “The 
iSchools organization was founded . . .  to advance[e] the information field in the 21st Century. 
While each individual iSchool has its own strengths and specializations, together they share a 
fundamental interest in the relationships between information, people, and technology.”25 The 
ALISE website states their mission as serv[ing] as the intellectual home of faculty, staff, and 
students in library and information science, and allied disciplines. [ALISE] promotes innovation 
and excellence internationally through leadership, collaboration, advocacy, and dissemination of 
scholarship.”26  
Gathegi and Burke explained that one can grasp the extent of the changing environment 
of LIS education with a few examples including “the increasing centrality of intellectual property 
rights, perhaps best symbolized by controversies in peer-to-peer file sharing, database licensing 
issues in libraries, privacy and censorship issues (e.g., the supreme court internet filters case), 
                                               
25 The iSchools Organization, https://ischools.org/About. 
 
26 Association for Library and Information Science Education, https://www.alise.org/about-alise-2.  
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legal impacts of information technologies, and information liability issues.” The footnote 
corresponding to the argument stated:  
See, for example, the various cases in which the ALA has been a party to information 
law-related litigation:  United States v. American Library Ass’n. (2005), CIPA Internet 
Filtering Case; American Library Ass’n v. Reno (1994), challenge on recording-keeping 
and disclosure requirements of CPOEA; American Library Ass’n v. F.C.C., (2005), 
Broadcast flag case; American Library Ass’n v. Barr (1992), constitutionality of 
provision of COPA; American Library Ass’n v. Odom (1987), challenge to the 
classification of documents by the NSA, etc. (p. 22).  
 
Through their explanation of the importance of law in the information field and the examples 
they provided, the authors ultimately instructed readers to focus on these aspects of law as 
related to information. Presumably, readers are graduate LIS educators and professionals. 
Therefore, there is potentially an impact on how future and current professionals will consider 
legal issues related to their work.  
 The same is true for publications specifically about law and collecting institutions and 
about legal issues for information professionals. For instance, in Library Law and Legislation in 
the United States, author Alex Ladenson (1982) included a chapter titled “Special Legal 
Problems of Concern to Libraries.” He opened the chapter with the following: 
Several bodies of law, though not limited to libraries, nonetheless have a direct impact on 
them. Most important are copyright, security of property, freedom of expression, and the 
right of privacy. 
 
Here, Ladenson explicitly identified the “most important” legal issues for libraries; other authors 
have been not quite as overt. However, when certain legal issues—like those listed by 
Ladenson—consistently show up in the literature about law and libraries, readers are likely to 
consider those issues to be the most important. Most of the time, the areas of law discussed as 
relating to libraries are based on precedential legal opinions and foundational court cases. One 
publication printed by the UNC School of Information and Library Science is a compilation of 
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court opinions relating to libraries.27 Hall (1971) nearly exclusively provided the text of the 
opinions, with little additional commentary. Libraries or library associations are sometimes 
parties to these cases, making it understandable that LIS authors would include analysis of such 
issues in their writing. The reality, though, is that lawsuits rarely go through to full trial and very 
rarely get appealed or reach the U.S. Supreme Court. The handful of opinions directly relating to 
libraries likely give an unrepresentative look into “library law.” Although not a certainty for all 
readers, the issues discussed in these books and articles based upon landmark court cases give 
the impression that those particular issues are the most common and form the biggest risk of 
legal liability for collecting institutions. I review the most common below.  
2.2.2.1 Copyright and intellectual property 
 One of the most discussed legal issues in academic and professional publications is 
copyright and intellectual property in general. Each monograph focusing on “law and libraries” 
or the legal issues of which information professionals should be aware dedicates a large 
proportion of pages to this topic (Nasri, 1987; Minow & Lipinski, 2003; Torrans, 2004). One 
book titled The Law of Libraries and Archives (Carson, 2007) explores copyright and intellectual 
property for nearly forty percent28 of the text. The substantial amount of attention given to 
intellectual property issues is somewhat intuitive because the principal mission of collecting 
institutions is to acquire, preserve, and make available authored works, and many of these works 
are protected by copyright law. The authors of these monographs often echo such a sentiment in 
their introductory sections. For instance, Carson begins the copyright and intellectual property 
chapter with the following explanation: “Intellectual property is one of the most important areas 
                                               
27 Thirty-one cases are included (dating prior to 1971). 
 
28 116 of 299 pages 
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where the law affects information professionals” (p. 43). Torrans opens her copyright section by 
writing, “The law of copyright and the purpose of libraries are intertwined and govern one of the 
most important functions of society—the transmission of knowledge. Copyright law attempts to 
balance the rights of society with the rights of the creator of the material, and the library must be 
aware of the role of copyright as it shares in the important function of the transmission of 
knowledge” (p. 61). Obviously, there is an interwoven relationship between libraries and 
copyright law because the U.S. Copyright Office29 is housed within the Library of Congress.30 
 Authors typically address copyright law by describing the basic statutory rights and 
various exceptions. Some authors also cover more complex issues by looking into case law. Two 
of the most common topics covered in monographs about intellectual property issues in libraries 
and archives are collection and circulation of materials protected by copyright and the “fair use” 
doctrine that lays out criteria for situations in which copyright protection does not apply. Under 
Section 106 of the Copyright Act (1976), copyright owners have the exclusive right to do and 
authorize others to do the following: (1) reproduce the work in copies (2) prepare derivative 
works based upon the work (3) distribute copies of the work to the public by sale or other 
transfer of ownership, or by rental, lease, or lending (4) perform the work publicly,31 and (5) 
display the work publicly.  
                                               
29 The U.S. Copyright Office is responsible for “provid[ing] critical law and policy services, including domestic and 
international policy analysis, legislative support for Congress, litigation support, assistance to courts and executive 
branch agencies, participation on U.S. delegations to international meetings, and public information and education 
programs” (https://www.copyright.gov/about/). 
 
30 The Library of Congress is the largest library in the world (https://www.loc.gov/about/). The United States 
Congress has considered moving the Copyright Office out of the Library of Congress as recent as 2017 (Register of 
Copyrights Selection and Accountability Act of 2017, H.R.1695, 115th Cong.), but the bill was ultimately not 
enacted into law. 
 
31 Performance rights apply to literary, musical, dramatic, and choreographic works, pantomimes, and motion 
pictures and other audio visual works as well as to sound recordings played by means of digital audio transmission. 
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It is easy to understand why there were initial concerns about the role of libraries in 
distributing books to patrons through a lending program; the core mission of libraries seemed at 
odds with the federal statute. To account for this, legislators included a limitation on the 
exclusive rights given to creators that explicitly states that libraries and archives are not in 
violation of copyright law when they “reproduce no more than one copy or phonorecord of a 
work” . . . or “distribute such copy or phonorecord, under the conditions specified by this 
section” if, among other things, the library is not gaining a commercial advantage because of the 
distribution and if the circulating materials are open to the public (17 U.S. Code § 108). Section 
108 also takes into account the commitment of collecting institutions to preserve information and 
knowledge. Section 108 authorizes libraries and archives to makes copies of materials in their 
collections if such copying is for the sole purpose of preservation or security. This aspect of 
copyright law is of particular focus in sections of the relevant literature about archival 
institutions that often hold rare or fragile materials.  
Another heavily examined aspect of copyright law is fair use and how information 
professionals must be aware of the various defenses to infringement under the doctrine. Torrans 
(2004) pointed out that educational fair use is important for librarians (not only educators) to 
understand because students extensively use libraries (p. 99). The fair use defense is set forth in 
Section 107 of the Copyright Act. The fair use of a copyrighted work is not an infringement of 
copyright, and Section 107 states that determining whether the use of a work is fair should be 
based on four factors: (1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes (2) the nature of the copyrighted 
work (3) the amount and substantiality of the portion used in relation to the copyright work as a 
whole, and (4) the effect of the use upon the potential market for or value of the copyright work 
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(17 U.S. Code § 107). After introducing copyright law basics, these monographs usually explore 
how courts have applied the fair use provisions. These cases clarify some aspects of the law such 
as how even minimal copying of a work—in terms of word count— can be considered 
infringement (Harper & Row v. Nation Enterprises, 471 U.S. 539 (1985)), how works of parody 
have been considered fair use (Campbell v. Acuff-Rose Inc., 510 U.S. 569 (1994)), and how 
“copying or quoting factual materials is more likely to be deemed fair use by a court than 
copying or quoting fictional or literary works” (Carson, p. 82, discussing Feist Publications, Inc. 
v. Rural Telephone Service Co., Inc., 499 U.S. 340 (1991)).  
 Scholars and practitioners have published journal articles focusing on copyright issues for 
information professionals, some arguing that the discussion of law needs to be more prominent 
in the literature and in continuing education events and other scholars exploring in more detail 
particular aspects of copyright. All maintain the general tone that is a chief concern for libraries 
and archives. For instance, Samuelson (1995) and Besek (2003) explored copyright issues as 
related to digital libraries and archives and argued that these issues are thornier when collection 
objects are digital. Croft (2004) agreed with this assertion for other digital activities in libraries, 
saying, “The most important issue for both electronic reserves and electronic delivery of 
interlibrary loan is, of course, copyright compliance” (p. 1). The reason the issue is so important 
and so difficult is that digital content can be circulated to multiple users simultaneously unlike a 
tangible copy of an item. Under copyright law (Title 17 of the United States Code), authors of 
“original works of authorship” are given a bundle of rights and protections related to their works. 
One of the rights afforded to content creators is the right of distribution; they may distribute 
copies of the copyrighted work to the public by sale or other transfer of ownership, or by rental, 
lease, or lending. However, this right is limited by what is referred to as the “first sale doctrine” 
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in section 109(a) of the Copyright Act. Lawful owners of copies of particular works are entitled 
to sell or otherwise dispose of the possession of those copies. The concern about digital content 
in libraries is that content that can be simultaneously circulated to multiple users seems to inflate 
first sale rights and mute the content creator’s right of distribution. Samuelson explained how 
that “first sale” is essentially the “last sale” if digital content can be infinitely consumed, and that 
this truth may result in a financial disincentive for creators to create. She wrote, “If the economic 
assumptions underlying copyright law are valid—that the grant of exclusive rights to authors 
provides incentives for them to invest more time and energy engaged in creative work and to 
share their work with others—one could expect fewer authors to write fewer works and/or to 
share less of their work with others” (p. 19). 
 Collecting institutions also face issues with copyright law when dealing with what is 
referred to as “orphan works,” i.e. works whose creators or rights holders are unknown or 
uncontactable. Works are orphans often because rights holders do not know of their rights which 
frequently occurs after family deaths and when companies go out of business. Because rights 
holders cannot be contacted for permission, individuals and institutions cannot use or reproduce 
the works. This is particularly concerning to collecting institutions since these institutions often 
do not make orphan works publicly available for fear of rights holders appearing and suing for 
copyright infringement damages. Collecting institutions face many problems with orphan works 
in digitization projects (United States Copyright Office, 2015). Information professionals have 
argued that this is counter to the mission of collecting institutions. Such as copyright expert Dave 
Hansen (2016) stated, “As long as [the problem] remains unsolved, a significant fraction of our 




 Privacy concerns are also heavily discussed in the professional and academic literature. 
Carson (2007), Torrans (2004), Minow and Lipinski (2003) all include sections on privacy and 
two of the four modules in the 2015 SAA publication, Rights in the Digital Era (part of SAA’s 
Trends in Archives Practice series), focus on privacy law. Most privacy sections in monographs 
highlight the various federal and state statutes that relate directly to libraries and patron privacy. 
However, legal issues related to privacy are unwieldy, involving both formal and informal law, 
and therefore discussion includes exploration of issues that have no clear legal authority. 
Bielefield and Cheeseman (1995) wrote that these issues are “broad, abstract, and somewhat 
ambiguous” (p. 57) and that the right to privacy is “not absolute” (p. 62). Individuals 
conceptualize privacy quite differently, and information professionals need guidance about what 
the law says—and does not say—about the collecting institutions’ role in protecting privacy 
interests.  
 One of the most common aspects of privacy relating to libraries and archives is 
circulation and patron records. There is a level of trust between collecting institutions and 
visitors that is “essential for community faith” (Torrans, 2004, p. 29). Books about law and 
libraries describe state legislative efforts to require libraries to protect patron records. Among 
other provisions, these statutes forbid disclosure of patron records except in situations in which 
the library deems disclosure to be “reasonably necessary for the operation of the library.”32 
Another exception to confidentiality that garnered much attention and sparked intense debate in 
the library and archival communities relates to federal and state law enforcement access of 
patron records (Chmara, 2009, pp. 7-14). State statutes often include the exception that a law 
                                               
32 This provision is part of the Uniform Open Records Act, which is a “model law promulgated by a national 
committee and recommended for adoption by state legislatures” (Torrans, 2004, p. 39).  
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enforcement agency or prosecutor under a court order or subpoena may obtain a patron record if 
a district court agrees that access is “necessary to protect the public safety,” the record is 
“evidence of an offense,” or the record “constitutes evidence that a particular person committed 
an offense.”  
 The federal analog is the 2001 USA PATRIOT Act (P.L. 107-56; 115 Stat. 272 (2001)). 
The Act allows for law enforcement agencies to access patron records33 for an investigation to 
protect against international terrorism or other “clandestine intelligence activities” with a court 
order. The library community reacted to such state and federal legislation with fervor that can be 
seen in books and scholarly and professional publications in the field. In general, information 
professionals expressed concern about handing over patron records to federal investigators and 
protested the notion that patrons’ browsing histories and behavior at library computer terminals 
could be examined by authorities (Jaeger, Bertot, & McClure, 2003; Klinefelter 2007; Matz, 
2008). As explained by Matz, librarians found the exceptions to patron record confidentiality as 
running afoul of the ALA Code of Ethics, which states that librarians shall “protect each library 
user’s right to privacy and confidentiality with respect to information sought or received, and 
resources consulted, borrowed, acquired, or transmitted" (ALA Code of Ethics, Article III).34  
 In response, some information professionals engaged in assertive and aggressive tactics 
to protect patron privacy. As explained by Foerstel (2004) librarians were quick to take action, 
and the ALA advised all libraries to “avoid creating unnecessary patron records, avoid retaining 
records beyond what is necessary . . . and avoid placing patron information in public view” (p. 
81). An example provided by Stevens, Bravender, and Witteveen-Lane (2012) involved the 
                                               






practice of self-service holds. In this system, libraries notify patrons when a requested book is 
ready to pick up and place the book on a publicly-accessible staging shelf for the respective 
patrons. As the authors explained, because of privacy concerns “some libraries attempt to limit 
the identifying information35 attached to books held on openly accessible shelves” (p. 34).  
Across the board, libraries evaluated their practices that allowed for patron information to be 
presented in public view and “(re)learned to be discrete about sign-in sheets, interlibrary loan 
and reserve records, and unattended staff terminals” (Matz, p. 76). Finally, “some institutions 
took more drastic steps, such as shredding daily lists of reference requests and computer access 
logs” (Matz, p. 76). 
 Another aspect of privacy discussed in the relevant literature is about personally 
identifiable information (PII) that may not be explicitly protected by legislation in the same way 
as patron records. This issue is particularly evident in literature about how the law affects 
archives (Millar, 2004; O’Toole, J. M. & Cox, R.J., 2006; Jimerson, R. C., 2009). Archival 
institutions collect personal papers and unpublished works that often contain information that 
feels private. A common example is a diary or an oral history tape. Curators engage in 
negotiation with donors as to what level of access will be attached to certain materials. Donors 
often elect to keep private parts of a collection until a certain point in time (often upon death of 
the individual whom the collection concerns). Literature aimed at providing guidance about the 
most common legal issues affecting archives includes discussion of the proper contents of a 
donor agreement and how archivists can ensure a good balance of access and privacy.  
 With the emergence and growth of digital technology in collecting institutions, scholars 
and practitioners have voiced strident concerns about the accessibility and inadvertent circulation 
                                               
35 One example of identifying information is patrons’ names. 
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of PII. Although some PII is viewable in analog archival collections, PII is relatively contained 
and practically obscure. “Practical obscurity” is a feature of information management in which 
information is effectually kept from disclosure because of practical obstructions to access (Ardia 
& Klinefelter, 2015). Some examples of barriers include required travel to view the information, 
limits on findability technologies, and the passage of time.36 Access is more difficult with 
information that exists only in hard copy at a remote location and unavailable electronically via 
Internet connection. The information is not sealed or completely unavailable, but it is more 
practically unavailable because of the heightened requirements for retrieval. The scholarly and 
professional conversation about privacy issues and collecting institutions has been extended to 
concerns about how the law may not be keeping up with technological advances.  
2.2.2.3 Constitutional issues (civil rights, censorship, access guarantees) 
 The relevant literature has included substantial coverage of various issues related to basic 
guarantees of access to information and to library and archival materials. Composed of many 
subtopics, the overarching subject is constitutional law. Appearing most frequently have been 
matters about civil rights and censorship.  
 Most sections in relevant monographs begin with coverage of cases dealing with the right 
to receive ideas. The literature cites cases like Martin v. City of Struthers (319 U.S. 141 (1943)) 
in which the Supreme Court acknowledged a right to information. In Martin, Justice Black wrote 
that the First Amendment freedom of speech and press “embraces the right to distribute 
literature.” Relevant LIS literature also explores the definition and role of libraries and the rights 
individuals have to information in libraries. These rights are “safeguarded by the U.S. 
Constitution through First Amendment freedoms” (Torrans, 2004, p. 148). Authors usually 
                                               
36 Society of American Archivists, Practical Obscurity, A Glossary of Archival & Records Terminology (2005), 
http://www2.archivists.org/glossary/terms/p/practical-obscurity.   
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describe cases such as Johnston v. Baltimore (158 Md. 93 (1930)) and United States et al. v. 
American Library Association (539 U.S. 194 (2003)) that assert the importance of free public 
libraries as the cornerstones of societal progress and advancement because of their promotion of 
study and intellectual curiosity. Another important exploration in the literature has been the 
library’s and community’s right of safety, which must be balanced with the right of access to 
information. Neither is absolute. Relevant literature consistently includes examination of this 
difficult reality—that individuals have rights, but those individuals cannot behave in such a way 
that harms or strips away the rights of other individuals. Most resources advise that collecting 
institutions establish policies addressing patron behavior.  
 Censorship may be considered to be less common in modern times as book-banning 
receives limited media attention; however, as LIS authors explained, requests for the removal of 
books from school and public libraries are still prevalent (Foerstal, 2002). Most resources on law 
and libraries have sections about landmark cases about book-banning, which have held that a 
local school board authority has some power to determine the curriculum of its district, and this 
includes the library’s collection (Foerstal, 2002, p. 81). A number of additional cases expound 
upon the complexity of this issue, including the local authority’s standard of review and the 
competing rights of a library to make collection management decisions while not violating an 
individual or group’s freedom of speech. For example, in Gay Guardian Newspaper v. Ohoopee 
Regional Library System (235 F. Supp. 2d 1362 (2002), aff'd sub nom., 90 F. App'x 386 (11th 
Cir. 2003)), a homosexual-rights advocating newspaper brought suit against a public library, 
claiming a violation of the First Amendment. The library permitted the Gay Guardian Newspaper 
to be distributed with other free publications on a table in the front lobby, but after receiving 
complaints about the Gay Guardian Newspaper, the library restricted the “free-lit” table to 
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government and library-generated materials. The court held that although the library engaged in 
indirect censorship via forum closure, the library’s action equally affected both gay and non-gay 
interests and that the closing to avoid conflict was rational. Speaking to the importance of 
discretion in collection decisions, the court noted, “[w]hat business do judges have in second-
guessing a librarian's content selection/arrangement?” (Gay Guardian Newspaper, at 1366.). 
 Although not a concern in every book-banning case, obscenity lies at the heart of many of 
the challenges to library materials. Obscenity law has been routinely reviewed in LIS literature 
about important legal issues. It is most often included as part of sections about internet content in 
libraries. The monograph titled Libraries, the First Amendment, and Cyberspace: What You 
Need to Know (Peck, 2000) gives an indication of the scope of issues related to cyberspace, with 
multiple chapters addressing obscenity, and the important of the issue in the field.  
 Those concerned about children’s access to potentially obscene materials reacted strongly 
to the growing availability of computer terminals with internet capability in libraries, as they 
feared a lack of control over such content. In 2000, the U.S. Congress passed the Children's 
Internet Protection Act (P.L. 106-554) as an attempt to curb children’s access to pornography. 
The Act applies to school library media centers and libraries and requires these institutions to 
filter online content in order to continue to receive certain federal funding (Foerstel, 2002; 
Jaeger, Bertot, & McClure, 2004; Smith, 2009). In a case challenging the constitutionality of the 
Act on First Amendment grounds, the U.S. Supreme Court upheld the mandatory filtering 
requirements (United States v. American Library Association, 539 U.S. 194 (2003)). The Court 
found that the choice to use filtering software was a collection decision and a valid exercise of 
the government’s spending power. Some of the many authors who have written about the 
Children’s Internet Protection Act question the extent to which the Act achieves its aims and 
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have criticized the provisions as harmful to fundamental rights of free speech. Judith Krug wrote 
in an edited book about legal issues for libraries, archives, and museums that information 
professionals “must be vigilant in the fight against censorship. While legal precedent is on our 
side, and the First Amendment is rather absolute, we see repeated attempts to censor ideas for the 
‘good’ of the community and its children” (Lipinski, 2002, p. 67). Other relevant literature has 
covered these constitutional issues in a similar manner, raising concerns about the legitimacy of 
efforts to screen certain content from library collections (Jaeger, Bertot, & McClure, 2004; 
Smith, 2009). 
2.2.2.4 Professional liability and malpractice  
 In the late 1970s and 1980s, LIS scholars and information professionals began 
questioning if librarians could be held professionally liable for negligence related to particular 
library functions or for malpractice. The discussions included the possible dangers of resource or 
service-related errors. Fears were stoked, partially, because no court at the time had heard or 
ruled on such a claim and, thus, no precedent existed to ease anxieties—speculations ran wild.  
 For instance, Angoff’s 1976 article in American Libraries described a hypothetical claim 
against a library for extending a book to a patron with outdated information. The claim was 
based on harm that the imaginary patron suffered after a patio he was building, according to 
information in the library book, collapsed. After Angoff raised the possibility of such a situation, 
scholars and practitioners began further exploring issues of liability, most notably the possibility 
that information professionals could be held legally responsible for giving incorrect, incomplete, 
or bad information to patrons and users (Nasri, 1981; Mintz, 1984; Steele, 1987; Dunn, 1989). 
These authors discussed liability through two different lenses. First, some provided analysis of a 
strict liability standard of negligence that rested on the idea that when libraries provide 
information to patrons, libraries are essentially stating that the information is accurate and that 
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libraries and patrons have some sort of contractual agreement for the information interaction that 
would allow patrons to hold libraries accountable if the information is inaccurate. Second, and 
more commonly, authors conjectured library liability to be related to professional malpractice. 
Such liability requires the defining of a “profession” because only professionals may be sued for 
malpractice (specifically for breaches of professional duties that ultimately cause harm to 
clients). Library liability for professional malpractice has been discussed most heavily in the law 
library realm (Healey, 2008). This is related to the fact that many law librarians—particularly 
academic law librarians—are required to have JDs and a core component to legal training and 
legal licensing37 is professional responsibility (which includes extensive discussion of 
malpractice issues). Law librarians—even those licensed to practice law in their respective 
locale—are forbidden from practicing law in their capacity as law librarians, usually as an 
explicit term of employment. However, the concern presented in the literature is that patrons may 
consider law librarians as equivalent to lawyers, and thus ask questions akin to clients seeking 
legal advice. Authors explained that this could be dangerous because if law librarians provided 
legal advice and the advice caused harm, librarians could be held to the standard applied to 
practicing attorneys (Condon, 2001). So, the surge in concern prevalent in the literature did, 
initially, seem warranted.  
 Furthermore, public law libraries are frequented by patrons who are pro se litigants 
(Healey, 1998) who are seeking legal information without representation by a licensed 
professional. These individuals are navigating the legal system with a significant disadvantage in 
information availability. Attorneys have access to expensive legal research materials that general 
citizens are unable to afford. Therefore, pro se patrons commonly visit public law libraries to 
                                               




access specialized collections of costly legal resources. The professional reality is that pro se 
patrons often seek information in such a way that toes the line of seeking legal advice. These 
requests are not limited to law library settings, but other libraries as well. For instance, patrons 
often visit their public libraries to inquire about which Internal Revenue Service (IRS), divorce, 
landlord complaint, or unemployment forms to submit. Many libraries have forms to provide 
patrons, but the impermissibility of providing legal advice has brought criticism upon such 
practices. Again, the line between what is and what is not “practicing law” is not clear-cut. Much 
of the literature about professional malpractice focuses on the delicate balance with which law 
librarians are charged to hold, avoiding reference exchanges that are overly personal (rife with 
specific details about a patron’s individual legal situation), and providing information only about 
legal resources, not offering counsel (Healey, 1998; Condon, 2001; Healey, 2010). 
 Partially to calm the swirling dust storm of liability worries and to shed light on the issue 
with more rigorous and pragmatic legal analysis, a few authors emerged with antithetical 
arguments, Paul Healey being the most prolific. Healey (1995) questioned, “Why, if there are no 
actual instances of librarians being found liable, is there so much concern about it in the 
professional literature?” In his article artfully titled “Chicken Little at the Reference Desk: The 
Myth of Librarian Liability,” Healey reported findings of his searches in legal databases for 
cases of library liability for negligence, and malpractice. He found no relevant cases. He 
continued on to explain that professional malpractice is understandably not an issue for librarians 
(even law librarians) because there is no formal duty of care for librarians because of a “lack of 
professional standards from which such a duty would be derived” (p. 530). Also, librarians are 
mere intermediaries and cannot reasonably be held liable for the content of the information 
sources to which they provide access. Cannan (2007) further calmed fears about liability by 
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introducing the notion of immunity for public law librarians. Although he explained that such 
immunity is not absolute—as explained at the beginning of this chapter—he concluded that in 
many information-providing activities librarians are likely to enjoy protection for mistakes.  
 Other authors shifted the focus to best practices for assisting patrons seeking legal 
information. For instance, Diamond and Dragich (2001) wrote that risks of negligence and 
malpractice had “not materialized” (p. 395). They found that professional expertise, core 
competencies, and professional values form the foundation of quality the information practice. 
Healey (1998) explored how best to serve patrons, specifically pro se patrons seeking legal 
information. He identified the possible issues with taking an advocacy approach to providing 
reference to law library patrons (i.e. “interpreting law, assisting the patron with filling out forms, 
suggesting legal theories, or advocating a particular approach to the patron’s problem,” p. 143). 
He explained that this is likely the highest risk for librarian legal liability, but that this does not 
relate solely to librarians. The liability risks are rooted in a concern over establishing a lawyer-
client relationship. A person presenting him or herself as a lawyer and offering what appears to 
be legal advice could be held to lawyer malpractice standards.38 “Lawyers are required to hold 
nonclients at arm’s length in order to protect the interests of all parties. A law librarian, whether 
a lawyer or not, serves patrons best by assuming a similar stance” (Healey, 1998, p. 143).  
2.2.3 Legal Issues Often Excluded or Not Emphasized 
The areas of law described above are certainly not the only issues included in 
publications about law and collecting institutions. However, many of the other areas of law and 
legal issues are haphazardly addressed and sometimes even entirely left out. In the SAA’s 1985 
manual Archives & Manuscripts: Law the authors explicitly narrowed their coverage of legal 
                                               
38 For example, in Biakanja v. Irving (49 Cal. 2d 647, 320 P.2d 16, 320 P. 16 (1958)), a public official—a notary 
public—gave faulty advice about a will and faced liability to someone who lost out on an inheritance.  
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issues facing these collecting institutions, stating that several areas of law have not be included 
within the manual. The manual reads: 
First, we have omitted any topic that seemed not directly archival, such as equal 
employment opportunity laws or laws covering the rights of the handicapped. This is not 
to suggest that these are not laws of importance to archival institutions; they surely are. 
We have, however, limited this volume to laws that affect the holdings of the archival 
institution and the use of those holdings. We have tried to focus on topics unique to the 
archival profession or topics shared with other professions whose business it is to provide 
information and trusteeship services to the public. Readers interested in general problems 
in administrative law will find many other sources providing such information (Peterson 
& Peterson, p. 7). 
 
Though understandable because no monograph, article, or manual can cover every legal issue 
that could apply to collecting institutions, limiting to certain areas of the law that intuitively 
relate to library and archive holdings—like copyright and privacy—may lead readers to think 
only these areas of the law are important. In other words, LIS students’ and professionals’ 
perceptions of “library law” are affected by what topics are and what topics are not included in 
the relevant literature.  
 It is the legal issues that are not peculiar to librarianship that are rarely addressed in the 
literature. Employment law, other contractual conflicts, liability related to claims under statutes 
like the Americans with Disabilities Act (ADA), Title VI, or Title VII, and premises liability (i.e. 
slips and falls) are some examples of topics found in some scholarly and professional sources, 
but surely not in the majority. These “everyday” issues can be very complex, too. For example, 
employment law involves understanding contract law (including what it means for an employee 
to be “at-will”), rules about drug testing in the workplace, the applicability of the Family 
Medical Leave Act, and wrongful termination issues, among other things. Therefore, the choice 
to limit or omit discussion of these legal issues is not because they are not substantial enough to 
explain or that they would not apply—maybe daily—to information professionals.  
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 Even subcategories of the “major” areas of law have been minimized or left out, 
presumably because authors either lacked expertise in the particular area or believed coverage of 
the subtopic would be too narrow for a publication about law and libraries. For instance, in 
chapters about copyright law, licensing often has been discussed briefly, with much of the 
explanation being basic defining of terms, and at times licensing is missing altogether in articles 
about copyright.39 Additionally, authors occasionally include explanation of rarefied legal 
concepts within their presentation of “other” legal issues affecting collecting institutions. One 
example appeared in Torrans (2004) on the fifth40 page of the “Employment Law in Libraries” 
chapter (Chapter 2 of 15). In her discussion of termination, the author included an explanation of 
promissory estoppel, which is a term that an attorney may employ in a rare case as a sign that a 
particular concept has historic roots in the contracts common law of England, but that would 
arguably never be useful to someone in library practice. 
2.2.4 Conclusion 
The literature interestingly includes some skepticism about the likelihood and severity of 
legal liability for the issues discussed in this chapter, particularly copyright and privacy. In his 
introduction to the 2015 Trends in Archival Practice book Rights in the Digital Era, Peter Hirtle 
expressed concern about the hesitation of archivists to aggressively make their content available 
online for fear of potential copyright liability. He wrote, “Too often legal justifications are cited 
as the reason for repository practice—even though no such legal justification may exist.” 
Information professionals “cit[e] copyright as the reason” (p. 3). This aligns with what Dryden 
                                               
39 Licensing is an essential piece to copyright law as it forms a practical method of accessing and using protected 
content. Peter Hirtle wrote that “licenses are becoming of ever greater importance” to collecting institutions and 
license negotiation skills are becoming essential skills for information professionals (Hirtle, Hudson, & Kenyon, 
2009, p. 151).  
 
40 The entire employment law chapter is nine pages long in the 246-page book. 
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found in 2008 in her doctoral research. Repositories are often restrictive with regard to copyright 
law and more cautious of putting content online than copyright law actually would permit. 
Behrnd-Klott (2015) echoed sentiments that legal liability risks may be minimal. She commented 
on postulating about liability for privacy violations, explaining that worrying unduly about what 
might happen is inappropriate. She summarized a statement by William Landis made as a part of 
a 2009 panel on archives, ethics, and digitization, writing:  
When archivists talk about privacy and confidentiality issues, I think it collectively brings 
out our most conservative streak. I typically see what I’d characterize as downward-
spiraling scenarios of privacy–violation horror into which we talk ourselves.” This “worst 
case-driven focus on outliers” is unproductive. (Behrnd-Klott & Prom (Eds.), p. 107). 
 
The fact that such hesitation appears in monographs and in peer-reviewed scholarly articles 
about the legal issues affecting collecting institutions, and such monographs and scholarly 
articles are continuingly being written and published is a testament to the perceived importance 
of these particular legal issues.  
2.3 Government Mandates and Public Laws for Collecting Institutions 
Public collecting institutions are subject to mandates aimed at ensuring proper 
administration of government functions. Basic mandates include how these government 
departments are structured, in what activities they are permitted to engage, in what activit ies they 
are required to engage, and how they may raise the revenues necessary to fund such activities. 
Most mandates are set forth by state law and local rules and ordinances. They can be understood 
as examples of “public laws” in that the government unit is internally regulated as to its 
responsibilities and duties to the public (Barnett, 1986, p. 270). Based upon the foundational 




2.3.1 Custodial Duties 
 Custodial duties are a cornerstone of collecting institutions. One of the primary reasons 
these organizations exist is to make information and certain materials available to patrons. The 
average citizen would likely understand this, but, perhaps, also undervalue the complex 
obligations that undergird providing information and, essentially, giving access to knowledge. 
Public collecting institutions must have processes for selecting materials as well as disposing of 
them; for using public money for proper public purposes; for equitably circulating materials to 
users; and for pursuing capital projects that fit within a larger public budget. I review some of the 
most important custodial duties of public collecting institutions in this section. 
2.3.1.1 General administration  
 North Carolina law is typical regarding state laws that govern libraries. The state 
establishes a fund to promote library services (N.C. Gen. Stat. § 125-7). The statute restricts 
application of these funds “to improve, stimulate, increase and equalize public library service to 
the people of the whole State, shall be used for no other purpose, except as herein provided . . . ”. 
Any construction of library facilities must comply with the state laws governing capital outlay 
and credit generally (N.C. Gen. Stat. § 125-13).    
 Local libraries may benefit from support at the federal level. For example, the Library 
Services and Technology Act (LSTA), administered by the Institute of Museum and Library 
Services (IMLS), supports state initiatives and cooperative agreements for public, school, 
academic, research, and special libraries (20 U.S.C. § 9121 et seq). A state-match requirement 
requires approximately three to four dollars for every federal dollar invested. Managers of 
collecting institutions that receive the benefits of this federal support must comply with the legal 
requirements such as the limitation that no more than four percent of the funds received may be 
spent on administrative costs (20 U.S.C. § 9132). 
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All collecting institutions, public or private, also must adhere to contractual limitations in 
agreements with outside parties. These agreements may be part of funding sources including 
grants. Public institutions also must adhere to legal requirements in their decision-making and 
operational procedures. Statutes designate the governing authority, such as a board of trustees, 
and specify their powers, which likely include building acquisition and lease, maintenance and 
other vendor contracting, and the hiring of librarians and other employees. State statutes 
typically give broad powers to the governing board (see, for instance, N.J.S.A. 40:54-12, 
providing that “the board shall hold in trust and manage all property of the library”). 
Public collecting institutions must dispose of their collections in compliance with 
constitutional and statutory requirements. For example, they may not transfer items that have 
value to private entities without following property disposal statutes, which may require public 
bidding (see, for example, Ind. Code § 36-12-3-5). Beyond statutory obligations for property 
acquisition, maintenance, and disposal, these collecting institutions may be bound by legal 
doctrines that protect the intent of property donors. For instance, in Bossen v. Woman's Christian 
National Library Association (216 Ark. 334; 225 S.W.2d 336 (1949)) property was given to a 
trust with the restriction that it be used for library purposes. The trust was authorized to sell it 
and use the proceeds for a library elsewhere. The court applied the cy pres doctrine, which the 
court explained as follows:  
The meaning of the doctrine of cy pres is that when a definite function or duty is to be 
performed, and it cannot be done in exact conformity with the scheme of the person or 
persons who have provided for it, it must be performed with as close approximation to 
that scheme as reasonably practicable; and so, of course, it must be enforced, and the 
reason or basis for the doctrine is to permit the main purpose of the donor of a charitable 
trust to be carried out as nearly as possible where it cannot be done to the letter (Bossen, 




 In MacCurdy-Salisbury Educational Fund. v. Robert K. Killian (309 A.2d 11 (Conn. 
Super. 1973)), for tax purposes a library association sought and obtained court approval to make 
distributions from a trust. The doctrine of cy pres may also affect the ability of a collecting 
institution to dispose of property. For instance, in Museum of Fine Arts v. Beland (432 Mass. 
540; 735 N.E.2d 1248; 2000 Mass. LEXIS 618 (2000)), the court applied cy pres to block the 
sale of paintings that the Museum of Fine Arts sought to keep for public exhibition because sale 
was deemed inconsistent with the donor’s original intent. Collecting institutions may need to be 
cognizant of such doctrines in their decision-making about managing and disposing of property. 
In property management, collecting institutions also must comply with federal and state 
laws and regulations that impose requirements or restrictions on building construction and 
maintenance. As with any construction, collecting institutions must comply with local building 
ordinances. In addition, they must comply with accessibility guidelines imposed by the federal 
American with Disabilities Act (ADA) (42 U.S.C. § 12101).41 The ADA requires that facilities 
consider access to such features as parking spaces, signage, paths and doors including access to 
book returns, elevators and stairs, tables, stacks, checkout counters, help desks, and restrooms. 
Furthermore, with technology playing an increasing role in modern collecting institutions, the 
ADA and other accessibility statutes and regulations require these institutions to incorporate 
assistive tools for individuals with sight and hearing disabilities. For instance, 29 U.S. Code § 
794(d)42 addresses technology accessibility issues in federal departments and agencies to ensure 
public content can be accessed in forms other than just text (e.g. screen-reader tools for those 
                                               
41 See generally Edwards, J. D. (1998). Planning and constructing law school buildings: Ten basic guidelines. Law 
Library Journal 90(3), 423-446. 
 
42 This law is most often referred to as “Section 508” (Pub. L. 99–506, 100 Stat. 1830 (1986), which is a reference to 
the corresponding section of an update to the Rehabilitation Act of 1973 (Pub. L. 93–112, 87 Stat. 355). 
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with visual disabilities and text-equipped supplements to audio/visual media for those with 
hearing disabilities). Collecting institutions have been at the forefront of public conspicuousness 
in complying with access requirements. As an article noted, “libraries still stand as the most 
inclusive institution in society” (Bertot and Jaeger, 2015). Failure to comply with building and 
accessibility codes can result in costly compliance orders. 
2.3.1.2 Use of public funds 
The use of public funds, generated from tax revenues, carries the obligation to apply the 
funds for public use or benefit. Administrators therefore must ensure that both their acquisitions 
and their dispositions have a public benefit goal. They are constrained by the constitutional and 
statutory conditions placed on use of public funds in general and on public libraries specifically.  
As a matter of constitutional principle, funds from public revenues may only be applied 
for the general welfare, not for exclusively private purposes. However, since the Supreme 
Court’s 1937 decision in Helvering v. Davis (301 U.S. 619 (1937)), courts have been deferential 
to legislative choices about the use of public funds. In Helvering the Court held that a social 
security tax was constitutional against a challenge that it exceeded the powers given Congress in 
Article I of the U.S. Constitution. Relying on the General Welfare Clause, the Court said: “When 
money is spent to promote the general welfare, the concept of welfare or the opposite is shaped 
by Congress, not the states. So the concept be not arbitrary, the locality must yield” (Helvering, 
p. 645). Accordingly, the legality of expenditures for public collecting institutions depends not 
on any constitutional inquiry but rather on the authority extended by legislative act at both the 
federal and state levels. The challenges therefore tend to be practical rather than legal. As 
Fitchett, Hambleton, Hazelton, Klinefelter, and Wright (2011) noted, “One of the most 
challenging tasks for academic law library directors is the planning and management of the law 
library budget.”  
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 State law prescribes local government financial practices, procedures, and budget 
requirements. Libraries must follow these rules in the creation and enactment of their annual 
budget and in financial accounting practices. For example, in North Carolina local public 
libraries must adhere to the Local Government Budget and Fiscal Control Act (N.C. Gen. Stat. 
§§ 159-7—159-42.1). All tax revenues must be part of the budget ordinance. The literature is 
largely devoid of analysis or guidance about the legal constraints on public finance and 
budgeting as they apply to libraries specifically.  
2.3.1.3 Lending services and borrowing privileges 
 State laws may also direct that libraries allocate certain parts of their budget to serving 
residents of other jurisdictions that do not have their own local library facilities. For example, the 
Michigan Constitution states:  
The legislature shall provide by law for the establishment and support of public libraries 
which shall be available to all residents of the state under regulations adopted by the 
governing bodies thereof. All fines assessed and collected in the several counties, 
townships and cities for any breach of the penal laws shall be exclusively applied to the 
support of such public libraries, and county law libraries as provided by law (Mich. 
Const. art. VIII, § 9).  
 
In a Michigan state case, Goldstone v. Bloomfield Township Public Library (737 N.W.2d 476 
(Mich. 2007)) someone within the state residing in a district without a public library demanded 
borrowing privileges in another district, and when denied such privileges brought a claim, 
asserting that the abovementioned section of the Michigan Constitution guarantees book-
borrowing privileges. As the author of a law review (Helmer, 2008) observed, “The court 
defined the word ‘available’ as requiring book-borrowing privileges” (p. 27). However, in going 
further, “the court then applied this definition to the context of article VIII, section nine of the 
Michigan Constitution and its use of the term “public libraries” (p. 27). The court found that 
since the constitution used the plural term, availability only referred to the institution of public 
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libraries—not each and every public library in Michigan. Therefore, no individual library is 
required to be "available" to all residents” (p. 28). From this case, American public collecting 
institutions can glean guidance about the complex and often delicate balance of providing 
information to the widest population as possible while managing financial constraints and other 
administrative realities.  
2.3.2 Public Information Law and Policy 
 Public collecting institutions are bound—just as other government departments—by 
public information laws and subject to public information management policies imposed upon 
them as well as set internally. These laws and policies have an extensive and well-documented 
history. The following sections cover public record-keeping, the fundamental principles of public 
records laws (federal and state), and the creation of policies aimed at public institutions’ day-to-
day responsibilities for management of public information. 
2.3.2.1 Original intent of record-keeping 
Exploring the original principles of record-keeping within the information and archival 
science fields illuminates many of the motivations for modern public information laws and 
policies that apply to government units including public collecting institutions. Understanding 
the intent of early record-keepers and the practice of systematic documentation informs 
explorations of emerging issues (e.g. realities of an increasingly electronic workplace). 
Records were first appreciated because they helped to reduce reliance on imperfect 
human memory (O’ Toole & Cox, 2006, pp. 5-7; Jimerson, 2009, pp. 191-201). Throughout 
world history, societies have trusted records to document life and identify patterns in 
information. Identifying patterns helped societies reduce uncertainty and plan for events or 
phenomena. Records also emerged as part of governance. For example, government leaders 
maintained records during the European Renaissance to ensure central authority and maintain an 
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organized society. Record-keeping became part of the development of the rule of law in 
representative government as the French Revolution brought a commitment to protections of 
citizens’ rights and freedoms. “Democratic” archives emerged to provide documentary evidence 
that enabled citizens to force public officials to answer for their actions, and easy access to 
information served as a counterbalance to privilege and power (O’Toole & Cox, 2006, pp. 50-51; 
Posner, 1984, pp. 3-14). Randall Jimerson (2009) stated that colonial Americans shared this 
opinion of the importance of public records retention and considered public documents as 
objective truth, i.e. facts (pp. 79-83). American record-keeping intensified during 
industrialization as business processes strengthened with new processes. Maintaining records 
that provided institutional memory created a more efficient means of communication (Yates, 
1989, pp. 1-100).   
2.3.2.2 Overview of public records law 
These foundational principles of record-keeping eventually became solidified in federal 
and state public records law. State public records laws vary only slightly between jurisdictions 
and share the same fundamental approaches with variations that are immaterial in this overview. 
North Carolina is typical, and the description in this section can be assumed standard for other 
states. Because laws can change frequently in minute detail, it would be inappropriate and 
unnecessary to attempt a comprehensive coverage of state public records laws. However, 
because minor differences exist, one should look to the statutes of the particular state when 
giving targeted guidance and interpretation about public records law. 
Some aspects of public information laws have changed since the statutes’ original 
enactment, with language accommodating changes in technology. One of the most common 
aspects of modern definitions is an expansion of qualifying forms—public records include more 
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than mere physical paper records. For example, under North Carolina law, N.C. Gen. Stat. § 132-
1(a), “public records” include: 
[A]ll documents, papers, letters maps, books, photographs, films, sound recording, 
magnetic or other tapes, electronic data-processing records, artifacts, or other document 
material, regardless of physical form or characteristics, made or received pursuant to law 
or ordinance43 in connection with the transaction of public business by any agency of 
North Carolina government or its subdivisions, Agency of North Carolina of North 
Carolina government or its subdivisions shall mean and include every public office, 
public officer or official (state or local, elected, or appointed), institution, board, 
commission, bureau, council, department, authority or other unit of government of the 
State or of any county unit, special district or other political subdivision of government.  
 
 The first important tenet of modern public records law to understand is the clause, 
“regardless of physical form or characteristics”—that records are deemed public according to 
content, not format. This is an important distinction in that the law neither applies to only 
traditional forms of records (i.e. paper and text) nor solely to records created or stored in the 
public office or on public systems. In modern culture, individuals routinely blend their 
professional and personal lives, and this undoubtedly affects public records management, but the 
law remains clear. N.C. Gen. Stat. § 132-1(a), for example, states that an email message 
regarding public business sent from a public employee’s personal email account or from his/her 
personal “Smartphone” is a public record. The opposite is also important; purely personal 
records, even if created or stored on public hardware are not considered public records. Location 
is not the defining feature.44  
                                               
43Public records law expert David Lawrence (2009) explains that “pursuant to law or ordinance” does not mean only 
records statutorily required to be created, as was argued in News & Observer Publ. Col. v. Wake Co. Hospital 
System, Inc., 55 N.C. App. 1 (1981) and News & Observer Publ. Co. v. Poole, 330 N.C. 465 (1992) (Lawrence, p. 
11).  
 
44 A number of courts through the years have held that just because a variety of materials may be kept, inadvertently 
stored, or found in government offices and on government equipment, they are not public records as defined by law 
if they do not involve government business. Often these records involved the private affairs of officials and 
employees and records related to partnerships with outside, non-governmental parties. For examples of these 
holdings, see Forsham v. Harris, 445 U.S. 169 (1980) and U.S. Dept. of Justice v. Reporters Committee for Freedom 
of Press, 489 U.S. 749 (1989). 
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N.C. Gen. Stat. § 132-1(b), and N.C. Gen. Stat. § 132-6 further define public records, in 
more detail. The provisions read: 
The public records and public information compiled by the agencies of North Carolina 
government or its subdivisions are the property of the people. Therefore, it is the policy 
of this State that the people may obtain copies of their public records or public 
information free or at minimal cost unless otherwise specifically provided by law. As 
used herein, ‘minimal cost’ shall mean the actual cost of reproducing the public record or 
public information. 
 
The N.C. Supreme Court affirmed this statutory right to access in 1992 by holding that if a 
document falls into the broad definition of public record and does not fall under “clear statutory 
exemption or exception” it must be made available for public examination (News & Observer 
Publ. Co. v. Poole, 330 N.C. 465 (1992), p. 486). But, this ruling is deferential to the 
legislature’s presumption of record availability absent a clear statement otherwise. There is no 
doubt that the legislature can say otherwise when appropriate. In fact, the public records regime 
necessarily involves practices for identifying and retaining records while disposing of others, a 
notion not new to collecting institutions.  
2.3.2.3 Public records management 
 The fundamental features of public records laws are straight-forward. One could read the 
statute and answer such questions as “what is and what is not a public record?,” “who owns it?,” 
and “who has the right of access?” However, defining a record as public does not carry with it 
specific retention requirements. Government employees such as county librarians and public-
sector archivists likely know what public records are but may be hazy about how long they are 
required to keep them and what they are required to do with them. N.C. Gen. Stat. §132 and 
§121 establish that the Department of Cultural Resources is the “archival” agency of the state 
and has the duty and power to provide guiding standards and policies for public records 
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management.45 The most direct form of management guidance for public records are retention 
and disposition schedules.46 These schedules attempt to answer the questions noted above by 
providing disposition instructions for the various record series, sometimes accompanied by 
statutory citations.47 Jurisdictions typically follow a general retention schedule that includes 
record series that are common to all government offices. Individual governmental units often 
also follow retention schedules related to records that are unique to their office. Retention and 
disposition schedules are reviewed by the public officials to whom they apply and signed by the 
chief officer of the unit, the governing board of the local government, and the Department of 
Natural and Cultural Resources. The retention and disposition schedule stands as an agreement 
between the archival agency and the local unit.  
 Public collecting institutions are required to comply with all of these public information 
laws as well as craft appropriate local policies that align with the original principles of freedom 
of information. Activities related to public records management must be incorporated within 
routine duties like acquisition and arrangement of and reference for library and archival 
materials.   
2.3.3 Archival Institutions and Replevin 
 Beyond the customary public records management duties that any public institution must 
follow, archival institutions have particular duties relating to their unique custodial missions. In 
                                               
45 The Department of Cultural Resources was renamed by session law (S.L. 2015-241) to the Department of Natural 
and Cultural Resources. Duties to provide records management guidance were not significantly changed. 
 
46
 For examples of retention and disposition schedule for public records in various offices, see:  
http://www.ncdcr.gov/archives/ForGovernment/RetentionSchedules.aspx. 
 
47 A record “series” is a categorization of public records according to function or type. Subject matter can also 
define a record series. An example of a record series in some North Carolina local records retention schedules is 




the following sections I provide background about the role of public archival institutions as 
collecting units and how these institutions must sometimes use the court system to enforce 
ownership rights of items separated from their parent collections. 
2.3.3.1 Mission of public archival institutions 
Public archival institutions—often referred to as just public “archives”—are 
organizations tasked with maintaining records of enduring value. As Richard Pearce-Moses 
wrote in SAA’s Glossary of Archival and Records Terminology, “Within the professional 
literature archives are characterized by an organic nature, growing out of the process of creating 
and receiving records in the course of the routine activities of the creator (its provenance). In this 
sense, archivists have differentiated archives from artificial collections” (2005, p. 30). Pearce-
Moses further explained that noted archival scholar T. R. Schellenberg put forth a definition of 
archives that has continued to endure in the United States archival profession—that archives are 
holding places for materials with secondary value (i.e. “value beyond their original purpose”) (p. 
30). According to Schellenberg, secondary value includes research, evidential, or mere 
informational value.  
Public archival institutions are given custodial authority via enabling statutes, and 
appraise, acquire, accession, describe, and preserve government records according to public 
records laws. Because most public records laws in the United States maintain that the records 
belong to the public, government archival institutions have the rightful claim to care for such 
items. If public records become separated from parent archival institutions (sometimes by 
accident and other times by malfeasance of third parties) these institutions often seek to recover 




 Replevin is a term infrequently used in modern times but represents something quite 
understandable to most—the recovery of alienated personal property48 through a legal 
proceeding (Black’s Law Dictionary, 2009, pp. 1413-1414). Parties may request that personal 
property wrongfully procured be returned after a court hears information about the rightful 
ownership, location of the disputed property, and other circumstances surrounding the claim. An 
important aspect of replevin is that the rightful owner can recover property at any point in the 
chain of possession, including from a bona fide purchaser (Bassett v. Spofford, 45 N.Y. 387, 391 
(1871)). In Bassett, a carrier possessing consigned property in good faith from a party who 
fraudulently removed the property from the owner was subject to a replevin action. Similarly, in 
Galvin v. Bacon (11 Me. 28; 1833 Me. LEXIS 2 (1833)), a replevin action was allowed against 
the last bona fide purchaser of the plaintiff’s horse that was wrongly sold by a bailee. This shows 
that a current possessor’s knowledge about the fidelity of the property’s provenance is irrelevant. 
Even a party who purchased stolen property in good faith lacks good title to the property. 
Possession and ownership are different notions in law.  
 As then deputy archivist of the United States James E. O’Neill described in 1979, 
replevin is predominantly used by private parties; but “when the property involved consists of 
manuscripts with significant historical or monetary value and certainly when such an action is 
brought by a government, replevin can become a matter of concern for librarians and archivists” 
(p. 26). Replevin of public records has roots in common law, meaning that the relevant law 
                                               
48 In general, law defines property in two main categories—real and personal. Personal property is defined as any 
movable or intangible thing that is subject to ownership and not classified as real property. Real property is defined 
as land and anything growing on, attached to, or erected on it, excluding anything that may be severed without 




emerged from courts applying equitable remedies for harmed parties instead of from 
congressional and legislative bodies. However, as a number of states have come to appreciate 
archival institutions’ fundamental missions of public record preservation, their respective law-
making bodies have passed statutes addressing replevin (77 Corpus Juris Secundum, Replevin §2 
(2017)). These statutes essentially mirror the legal analysis presented in earlier replevin cases. 
For example, in State of North Carolina v. B. C. West, Jr., 293 N.C. 18 (1977), the State of North 
Carolina prevailed in regaining custody of a set of pre-Revolutionary War documents as the 
court found that the public sovereignty over the records had not expired because no disposal 
authority had been extended by the legislature. As explained in a commonly referenced legal 
encyclopedia, “the statutory action of ‘claim and delivery’ is only a modification of the common-
law remedy of replevin, and merely a substitute for it, and is substantially the same as that 
remedy (77 Corpus Juris Secundum, Replevin § 2 (2017)). For instance, N.C. Gen. Stat. §§ 132-
5 and 132-5.1 address the government’s authority to demand custody of public records and 
petition a superior court for the return of misappropriated public records. Ernst Posner noted in 
1964 that in the United States the state attorney general typically holds the replevin authority in 
states with statutes addressing the recovery of public records (p. 311). 
 However, not all documents or records originating from government entities fall within 
the purview of the law of public records replevin. Some government records are generated for 
individuals and for the sole purpose of, for example, identification; these records would not be 
considered public records or archival materials qualified for an official replevin action (Dow, 
2012, pp. 1-2). For example, as Dow noted, “licenses, along with letters or materials that a 
government official sends to a private party, would not be deemed archival” but “records 
documenting the granting of licenses, incoming letters, indexes to deeds, records of commissions 
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granted, and other documents created by a government body and intended for its own keeping” 
would be considered archival (pp. 1-2). The exclusions are essential to understanding the nature 
of replevin actions, but the delineations are not always easily discernable.  
 Another reality of replevin in the archival arena is that few actions reach the courts or 
proceed through full litigation (Behrnd-Klodt, 2008, p. 169). Disputes are usually settled 
between the government and private parties without formal judicial writs of replevin. As Eleanor 
Mattern (2016) further described, negotiations over alienated records are the most common, with 
the process varying a great deal across government archival institutions. Some institutions are 
quite aggressive and immediately initiate replevin actions to recover public records, especially 
when the public records are particularly historically valuable or rare, while other institutions 
seldom pursue replevin. Aggressive institutions often reach agreements with private parties for 
donation. The individuals with custody of alienated records agree to “donate” or voluntarily 
return the records back to the rightful archival institution and, in turn, receive acknowledgement 
and often an appraisal of the records for tax deduction purposes (Mattern, pp. 201-208). Most 
archival institutions will not negotiate any monetary compensation for the return of public 
records. Mattern learned in an interview with North Carolina official charged with directing 
replevin actions, that a government would not be willing to “purchase its own property” (p. 206). 
 Because the recovery process can proceed with varying degrees of formality, archival 
scholars have pointed out that internal policies are more important to consider than the 
prescribed legal notions of replevin. O’Neill (1979) noted that the National Archives would, by 
necessity, approach recovery of federal records on a case-by-case basis because “there is no 
blanket policy that affects all replevin actions” (p. 29). He raised the question of whether the 
government would even wish to seek recovery of records if the records were already under 
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professional control with sufficient protections. If the goal is to preserve and make available 
evidential and culturally significant records, it seems reasonable that a parent archival institution 
may choose to suspend recovery efforts as long as the repository with possession of the separated 
records can assure the records are safe and researchers have consistent access (Speer, 2013, p. 
108). 
 However, some collecting institutions and library and information management 
associations have criticized judicial replevin efforts. These entities seemed to question the ability 
of collecting institutions in possession of disputed records to responsibly care for the records. In 
the B. C. West, Jr., case (293 N.C. 18 (1977)), Duke University and the American Library 
Association filed amicus briefs in support of a private manuscript dealer, urging the court to 
overturn the state of North Carolina’s reclamation of disputed records. Duke University and the 
ALA explained that a ruling in favor of the state of North Carolina could set the stage for claims 
to documents held by Duke University and other collecting institutions. To date no such claims 
have been made. After interviewing government officials in the Archives and History section of 
the Department of Natural and Cultural Resources, Mattern reported finding “no ownership 
claims for the [Department] against the academic institution” (2016, p. 205). Likely, the 
Department and other public archival institutions decided against going after documents held by 
other reputable repositories and instead focused their efforts on at-risk items or items in the 
private procurement market. Another option, explained by Dow (2012), is for institutions to seek 
the transfer of a copy as a substitute for the original. Dow noted that this option might be 
especially appropriate for those institutions with weak replevin statutes (p. 61).  
2.3.4 Conclusion 
 Public libraries and archival institutions must align their decisions and endeavors with 
applicable federal, state, and local laws and rules that address government entities. These public 
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collecting institutions must consider more than the risk of legal liability that arises from disputes 
with private individuals. Compliance with government mandates are likely to be more openly 
discussed in public collecting institutions—day-to-day—than threats of costly lawsuits. This 
chapter explored some of the most common public laws and mandates related to public libraries 
and archives, including general obligations about property acquisition and maintenance, public 
records management, and recovery of archival property through replevin.  
2.4 Perceptions of Risks and Liability 
 To understand how information professionals perceive legal risk and liability for their 
organizations, this section will explore the literature related to aspects of human cognition. This 
includes how individuals form attitudes and perceptions and how these things relate to risk 
analysis. Also, understanding how the human mind often forms incorrect discernments—even 
with high quality information at hand—can inform why opinions and perceptions vary so greatly 
among individuals and why risk is often misperceived. The section begins with a brief discussion 
of the literature about human behavior and decision analysis, which is interwoven with literature 
on perceptions of risks and liability and can therefore provide useful context for this doctoral 
project. 
2.4.1 Relationship to Behavior and Decision-Making Research 
 Scholars have always been interested in the way humans think and behave when making 
decisions, so it is natural that academic fields like behavioral science and decision analysis are 
common in higher education institutions across the globe. These disciplines look into how people 
make judgments, and how their decision-making processes can improve. Behavioral-based 
decision research is interdisciplinary, pointing to literature from economics, statistics, 
psychology, among other disciplines.  
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2.4.1.1 Behavior  
 One aspect of the social science field is understanding and predicting human behavior, 
which is very complex. Among other topics, information-processing is important in human 
behavior research because it is directly connected to how humans make decisions. One of the 
most studied and referenced theories in the literature is the Theory of Planned Behavior (TPB). 
One of the reasons that the theory remains so prevalent in the literature is that it has received 
scholarly support in its application to a diverse array of topics like information systems and the 
model of technology acceptance (Mathieson, 1991), consumer behavior (George, 2004; Pavlou 
& Fygenson, 2006), and ethical decision-making in tax compliance and public accounting 
(Bobek & Hatfield, 2003; Buchan, 2005).  
The TPB is an extension of the Theory of Reasoned Action (TRA), which Fishbein and 
Ajzen presented in 1975. Situated within the social psychology field, the TRA and TPB purport 
that there are many factors that determine the likelihood of an individual carrying out a particular 
behavior. The most important motivational factor is behavioral intention, which is a product of 
sub-factors. Two main elements determine behavioral intention: attitude toward the specific 
behavior and perceptions about it. The TPB’s main addendum to the TRA is perceived control 
over performance of the behavior.  
Intentions to perform a specific behavior are related to motivations in that they address an 
individual’s willingness to try and the level of effort he or she is planning to apply in order to 
perform that behavior. Typically, individuals with a stronger intention to perform a behavior are 
more likely to do so (Ajzen, 1991). The first predictor of intention is an individual’s attitude. 
One’s attitude consists of opinions about the behavior, including an evaluative assessment (i.e. 
whether the behavior is positive or negative) (Ajzen, 1991). Attitudes influence the way 
individuals respond to certain potential behaviors and are a product of values. Attitudes differ 
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from beliefs which are “relatively neutral: they are simply statements which are believed to be 
true” (Hayes, 1993, p. 93). The second predictor of behavioral intention is perception of social 
norms, rooted in normative beliefs about the desirability of certain behaviors. Individuals are 
attuned to society’s expectations to perform a behavior or to avoid it, and these perceptions play 
a large role in one’s intention to act (Ajzen, 1991). The final factor of the TPB is perceived 
behavioral control, which is the perceived ease or difficulty of performing the behavior. These 
perceptions are based on past experiences and projections about obstacles (Ajzen, 1991). Certain 
variables directly relate to behavioral motive; individuals are more likely to carry out a behavior 
when they are motivated to do so, when the behavior is socially desirable, and when they 
perceive the behavior to be relatively easy to perform.  
2.4.1.2 Decision analysis  
 Decision analysis is rooted in psychology, philosophy, economics, and private and 
public-sector management. Decision analysis theory involves the empirical study of how 
decisions are made as well the maximization or increase of the likelihood for making good 
decisions. Perceptions—specifically cognitive evaluation and feelings/attitudes—precede the 
decision point in the decision-making process and play an essential role in the way individuals 
make certain choices. At the most basic level, decision analysis is centered in information-
seeking and evaluation (Lindsay, P. H., & Norman, D. A. (1977)). Faced with a decision, 
individuals must gather relevant information and process and apply the information to a need. 
Often this involves comparing new information with existing knowledge. Although there are 
many definitions of information, one that is particularly useful in decision analysis is related to 
the intrinsic existence of uncertainty in decision-making. In 1948, Claude Shannon put forth in 
his paper, A Mathematical Theory of Communication, the notion that information is that which 
reduces uncertainty. I address uncertainty in more detail in the next section about risk.  
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2.4.2 Attitudes and Perceptions of Risk 
The way in which individuals perceive the world around them affects all aspects of life. 
Even the most routine and trivial things affect individuals’ outlooks; attitudes and perceptions 
play a central role in the way people make choices. Perception is how individuals interpret and 
organize impressions (e.g. using visual, auditory, oral, and olfactory senses) to formulate an 
understanding of an experience that has cognitive meaning (Lindsay & Norman, 2013). People 
form perceptions based on prior experiences. Because each person’s prior experiences differ, 
perceptions differ. Perception is a factor in forming attitudes, along with individuals’ formal 
learning and the attitudes expressed by those around them. Attitudes help individuals define 
conceptualizations of a situation and behave toward objects and people.  
Various perceptions may exist at one time. The brain is capable of attending to multiple 
perceptions, but the brain must also manage the relationships among these perceptions. One 
important neural regulatory process is cognitive consistency. The neural processing system 
controls how beliefs, attitudes, values, and behavior relate. Shaver (1987) gave the following 
example of two consistent cognitive elements: “‘I like my wife’ and ‘I am doing something nice 
for her’” (p. 164). Inconsistent elements are “‘I like my wife’ but ‘I am shouting at her’” (p. 
164). Subconsciously, individuals strive for congruity, and in situations of imbalance, cognitive 
processes work to settle the inconsistency. Overall, inconsistency is “sufficiently unpleasant [for 
the brain] to serve as a motive for change in one or the other inconsistent element” (p. 165).  
One of the most referenced social psychology theories addressing such inconsistencies is 
cognitive dissonance, first proposed by Leon Festinger in 1957. Cognitive dissonance theory 
provides insight into changes in attitude, particularly when attitudes change as a result of 
counterattitudinal actions. In Shaver’s Principles of Social Psychology, he wrote that the theory 
is based in the assertion that dissonance is “unpleasant, and must be reduced” (p. 176). Shaver 
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described four ways dissonance can be reduced: 1) change the behavioral element 2) change the 
evaluative element 3) add elements consonant with the behavioral element, or 4) change the 
importance of either the consonant or dissonant element (p. 179). Individuals often can simply 
forget about inconsistencies if the situation or issue at hand is relatively unimportant. Also, 
individuals often introduce new elements that align with the behavior at issue. In other words, 
individuals can “explain away” behaviors as not inconsistent because of some additional 
information or facts. Minimizing the importance of the issue, decision, or act is one method of 
forcing realignment, as is denying, distorting, or selectively attending to certain information. 
These methods of reducing inconsistency can be thought of as a form of assimilation. Cognitive 
schemas are not overtly altered nor are attitudes changed; some other explanation soothes the 
discrepancy, and order is restored.  
Research shows that the human brain more easily employs the tactics explained above. 
These cognitive methods of handling inconsistent information are easier for the individual and 
on the subconscious cognitive processes than a formal attitude change. More cognitive energy 
must be expended for an attitude change, and research has shown that individuals are more likely 
to engage in familiar attitudes than make drastic shifts. The longer and more strongly one holds 
an attitude, the more difficult it is to dissuade oneself of the attitude (Doidge, 2007). As will be 
discussed in Chapter 4, this phenomenon persists even when individuals are provided quality, 
empirical evidence that contradicts their attitudes and perceptions. Attitude change is strongly 
dependent upon persuasion.   
Persuasion is the conscious attempt to alter someone's thoughts and attitudes through the 
communication of one or more messages (Gass & Seiter, 2015). Some types of persuasion are 
particularly effective in attitude change. For instance, individuals with authority and credibility 
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are more likely to successfully persuade others. This is because such individuals are considered 
trustworthy, and their messages and statements are generally evaluated favorably. An appeal to 
emotion is another common mode of persuasion. Listeners who have an emotional attachment 
to a message are more likely to experience a change in attitude. An appeal to fear coupled with 
an actionable solution to reduce risk or danger is a frequent example in the literature. When a 
message causes the listener to feel vulnerable and the message offers a way to soothe the 
accompanying discomfort, the listener will be more receptive to that message (Cialdini, 2009).  
2.4.3 Risk Analysis 
 Risk analysis is an important part of organizational management for any institution. 
Assertive management prevents dangers and other liabilities. Potential risks always exist, but 
managers should try to foresee threats and maximize the chance of keeping a lawsuit-free 
organization. This allows for an organization to focus on the primary mission. 
 Risk analysis is not only an important issue for managers and other practitioners. 
Scholars have addressed risk analysis. A number of fields emphasize risk management: 
psychology, economics, public administration, among others.  
2.4.3.1 Consequentialist perspectives: expected utility and prospect theories of risk49   
The TRA and TPB theoretical constructs described above come from attitude 
measurement theory, which espouses that attitudes about objects, actions, or ideas are 
determined by expectations and beliefs about the elements of objects, actions, or ideas and 
evaluations of those elements (Fishbein & Ajzen, 1975). The notion of an “expectancy-value” 
process has been applied in many areas of psychology. One common application is risk 
assessment. Perceptions, attitudes, and beliefs affect how individuals grapple with issues that 
                                               
49 Loewenstein, et al. (2001) termed this genre of risk assessment research consequentialist because “people make 
decisions on the basis of an assessment of the consequences of possible choice alternatives” (p. 267). 
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involve risk. Risk is a result of uncertainty, which is the lack of information or incomplete 
information, and is composed of two main aspects—the likelihood of a negative event and its 
consequences (International Organization for Standardization, 2015).  
Individuals’ views about the outcomes of their decisions are commonly called risk 
perceptions, and the relative weight they ascribe to those outcomes is part of risk evaluation 
(Fischhoff, 2012; Slovic, 2010). Social psychology and human cognition research informs the 
scholarly understanding of human behavior, by highlighting risk perception. (Renn, 1998; 
Slovic, 2000). Risk perception and attitude are sometimes separately identified in the literature, 
but the two psychological notions are ultimately intertwined. Risk perception is the assessment 
an individual makes before producing a decision when the outcomes are uncertain. Risk attitude 
is one’s orientation or predisposition toward risk (Slovic, 2000). Individuals’ analysis of 
uncertainty and feelings about what amount of risk is acceptable results in behavior—either 
action or inaction. Because virtually every situation involves uncertainty about likelihood of 
success and unexpected consequences, individuals must engage in some level of prediction, and 
individuals predict consequences and assess risk differently. Variation in personality and other 
psychological characteristics contribute to the differences in assessment. Prior experiences with 
risk also influence current perceptions and attitudes.  
Expected utility theory (also referred to as expectancy-value theory) provides a model to 
describe the process of evaluating risk and the rationale for taking or not taking certain actions. 
This was originally explored by mathematician Daniel Bernoulli in 1738 and later more formally 
documented by theorists von Neumann & Morgenstern in 1944 (Schoemaker, 1982). The theory, 
with roots in economics, shows that rational assessments can be made despite uncertainty. 
According to the model, individuals compare expected utility values of various options and 
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identify the option with the optimal final expected utility. Expected utility calculations are simple 
functions of adding utility values of outcomes and multiplying by the respective probabilities.  
In 1979, Daniel Kahneman and Amos Tversky published the seminal article on prospect 
theory, a theory that includes deviations from the expected utility model to incorporate more 
information from the field of psychology. The aim of prospect theory is essentially the same, but 
the theory includes value judgments that individuals make when assessing uncertain situations. 
Yale School of Management Professor Nicholas Barberis (2013) wrote that the theory is “widely 
viewed as the best available description of how people evaluate risk in experimental settings” (p. 
173). The central concepts put forth by Kahneman & Tversky are: (1) reference dependence, (2) 
loss aversion, (3) diminishing sensitivity, and (4) probability weighting. Value is defined in 
terms of gains and losses (deviations from current wealth). Unlike in expected utility theory, 
prospect theory asserts that values are assigned in both gain and loss calculations. Individuals 
may be more sensitive to losses, so such aversions should be reflected in the mathematical 
function. However, individuals are not uniformly risk averse; depending upon the level of a 
potential gain or loss, individuals make riskier or more conservative evaluations. Finally, the 
model includes decision-weighting to better indicate that individuals do not assign objective 
probabilities in real-life situations (Barberis, 2013, pp. 175-177).   
2.4.3.2 Affective influence  
 Scholars have questioned the primacy of the consequentialist perspective of risk, noting 
that affective variables play a significant role in risk assessment. Traditional risk analysis 
research often underestimates overall risk by failing to fully take into account the social and 
behavioral influences that can cause individuals to misjudge the urgency of certain risk 
situations. One theory that addresses this is the theory of social amplification of risk. Classical 
communication theory informs research on social amplification of risk, and scholars begin with 
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the understanding that “social agents generate, receive, interpret, and pass on risk signals,” and 
these signals are “subject to predictable transformations as they filter through various social and 
individual amplification stations” (Pidgeon, Kasperson, & Slovic, 2003, p. 15). Even minor risks 
can “produce massive public reactions” (Slovic, 2000, p. 233). The Social Amplification of Risk 
Framework (SARF) models how risks are perceived, interpreted, and amplified when 
communicated. 
Another meaningful contribution to the literature regarding the role of emotions in risk 
assessment is the “risk-as-feelings” hypothesis put forth by Loewenstein, Weber, Hsee, and 
Welch (2001). The authors explained, “People are assumed to evaluate risky alternatives at a 
cognitive level, as in traditional models, based largely on the probability and desirability of 
associated consequences . . .  [but,] because [cognitive and emotional] determinants are different, 
emotional reactions to risks can diverge from cognitive evaluations of the same risks” (p. 270). 
In those situations of divergence, emotional reactions often dominate.  
Loewenstein, et al. (2001) attempted to shed light on when and why such emotional 
reactions diverge from cognitive evaluations of risk. These scholars built upon previous research 
of Slovic, Fischhoff, and coauthors, who explored the emotional bases of risk judgments and 
perceptions. Loewenstein, et al. noted that these authors used a “range of innovative methods” 
(p. 269) in exploring perceptions of risk; they adopted a psychometric paradigm and found, for 
example, that individuals’ perceptions of the risks of hazardous activities are influenced by 
elements that have little to do with the traditional consequentialist paradigm.  
People tend to focus on possible outcomes and relative probabilities when facing risk and 
uncertainty. Peters and Slovic (1996) found that risk can be understood as relating to two main 
psychological factors: first, dread, which is defined by the “extent of perceived lack of control, 
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feelings of dread, perceived catastrophic potential . . .; and [second,] unknown risk, or the extent 
to which a hazard is judged to be unobservable, unknown, new, and delayed in producing 
harmful impacts” (p. 1428). The fact that humans exhibit emotional dread about uncertainty and 
risk reinforces that affect is an important variable in perception research. Rigorous cognitive 
judgments do not always dominate. 
2.4.4 Misperception and Errors in Thinking  
Much has been written about the limits of human cognition and the notion that 
individuals do not always think or perceive rationally. Multiple monographs highlight the 
various faults in human cognition and why such faults persist (Gilovich, 1991; Sutherland, 1992; 
Shore, 2008; Kida, 2009). These publications explain why people hold beliefs that may not be 
true, by showing how certain beliefs are formed and maintained. The books’ authors provide 
specific examples of logical fallacies and describe the processes that encourage flaws in 
perception and thinking. As Gilovich (1991) explained, perceptual illusions and bad decisions 
are the result of “messy data that are random, incomplete, unrepresentative, ambiguous, 
inconsistent, unpalatable, or secondhand” (p. 3).  
Some errors are caused by a lack of or mistreatment of information. Secondhand 
information can be misheard, misinterpreted, and misapplied. Humans must routinely simplify 
and take mental shortcuts (Gilovich, 1991; Sutherland, 1992; Kida, 2009). Humans perceive 
objects and surroundings and make near instant conclusions based on past observations and 
experience. Evolutionarily this makes sense. For instance, it would be inefficient and potentially 
fatal if every time a human saw something appearing to be a snake, the individual conducted a 
lengthy—and hands-on–methodical study to determine if his perception were true and the snake-
like object was, in fact, a snake and not merely a stick. Heuristics are important. However, 
oversimplification can lead to misjudgments.  
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Kida (2009) described various forms of oversimplification, including stereotyping and 
the common fallacy of what first comes to mind (pp. 167-182). Stereotyping is beneficial in 
time-saving, but situations and people are complex and fit poorly into constrictive labels. Also, 
simplifying shortcuts can result in poor thinking and decision-making because the brain is 
affected by information availability. Humans tend to overestimate the importance of information 
that is easy to “call upon” cognitively. What comes to mind is often not the most accurate, but 
this information is likely to be used most in cognitive deliberation. Kida explains that 
particularly vivid or sensational events are more available and thus easily remembered and 
overestimated (p. 177). In this doctoral study, it is possible that individuals perceive legal 
liability risks according to what is being discussed around them, especially particularly dramatic 
incidents of liability.  
Misperception, or making something out of nothing, is partially explained by humans’ 
predisposition to see order. Much like with the tenets of cognitive dissonance and attitude 
change, individuals find chaos unsettling. Individuals seek predictability because it helps create a 
world that makes sense and helps in problem-solving and avoiding risk. However, such a 
tendency can be so “automatic and unchecked” that individuals treat outcomes of the instances 
“not as hypotheses, but as established facts” (Gilovich, 1991, p. 10). Shore (2008) likened such a 
tendency to the belief that one size fits all, calling it “cure-allism (pp. 101-126). Hastily applying 
an explanation to observations flies in the face of methodical analysis and objective 
consideration. Also, making too much from too little is reinforced when individuals seek to 
explain what they perceive to be orderly. As Gilovich wrote, “[O]nce we suspect that a 
phenomenon exists, we generally have little trouble explaining why it exists or what it means. 
People are extraordinarily good at ad hoc explanation” (p. 21).  
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One example is the fallacy of the “hot hand.” The error is made when people believe in 
the supposed tendency for self-sustaining success or failure. Specifically, when a basketball 
player makes a number of shots in a row, individuals often state that the appropriate game 
strategy is to continue to pass the ball to that player because he or she has a hot hand—i.e. the 
player is likely to keep making shots. Likewise, people claim a player has “gone cold” if the 
player is consecutively missing shots. This belief in the adage that “success breeds success” (and 
vice versa) has been shown to be untrue because each basketball shot is independent of and 
unrelated to prior and future shots. Yet, many people believe in a hot hand because they believe 
confidence has a direct effect on shot success, and when they witness what seems to be a streak 
of successful shots, they consider the events as evidence of the legitimacy of a hot hand. Such 
flawed logic is also cited as a commonly-held belief of gamblers and those who consider 
fluctuations in the stock market to be predictable (Gilovich, 1991).  
Furthermore, individuals are quite deficient in estimating frequencies of events, 
particularly chance events (Gilovich, 1991; Sutherland, 1992; Kida, 2009). The reason relates to 
individuals’ invalid expectations. One common example is rolling the same number multiple 
times in a row on a fair cube of dice or flipping multiple heads or tails in a row on a coin. People 
tend to question or underestimate the likelihood of such occurrences and view it as extremely out 
of the ordinary when, in fact, strings of like rolls and flips are not astonishing. Each roll and flip 
is independent, and such strings are actually likely to occur, especially over time—as likely as 
any other sequence (Gilovich, 1991; Kida, 2009). As noted earlier, once folks form perceptions 
and beliefs, these perceptions and beliefs get reinforced over time, making change or 
reconsideration more difficult and taxing on the human brain. Therefore, it is understandable that 
faulty beliefs become solidified. This phenomenon is important for my doctoral study. Just as 
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individuals may misperceive the likelihood of being in an airline accident after viewing a 
frightening media headline, information professionals may perceive certain legal issues as being 
riskier or more likely than they are because of worrying anecdotes from colleagues. 
Another contributing factor to the solidification of faulty perceptions and beliefs is 
confirmation bias. Confirmation bias is a well-documented, entrenched phenomenon in human 
cognition. Humans actively seek information that confirms what they already believe. They tend 
to select information that aligns with their existing beliefs and when posed with such 
information, individuals use the information as evidence that their position is correct. Taber and 
Lodge (2006) found that individuals sought confirming information even after being encouraged 
to be objective and to leave preferences aside. Participants spent less time evaluating the validity 
of the provided information when the information appeared to be aligned with the participants’ 
prior beliefs—they immediately rated the information favorably. The authors also found 
evidence of a disconfirmation bias. Taber and Lodge found that individuals spend significantly 
more “time and cognitive resources denigrating and counterarguing attitudinally incongruent 
than congruent arguments” (p. 757). Interesting, savvy and well-informed individuals were 
particularly affected by a disconfirmation bias; in other words, knowledgeable and educated 
people were proficient at identifying flaws in arguments with which they initially disagreed. 
 Experts have provided practical insight and guidance about cognitive errors and the 
effects of wording in research dating back to the 1940s. Rugg (1941) found that individuals are 
more likely to express support for freedom of speech when the question posed was worded in 
such a way that individuals were asked to identify whether speeches against democracy should 
be “forbidden” than when the question required individuals to identify whether speeches of 
democracy should be “allowed.” Rugg explained, “Evidently the ‘forbid’ phrasing makes the 
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implied threat to civil liberties more apparent, and fewer people are willing to advocate the 
suppression of anti-democratic speeches when the issue is presented in this way” (p. 92). This 
phenomenon is referred to as “framing,” and is consistently described in the literature as a 
significant culprit in cognition errors.  
Framing is related to another influence on human cognition—anchoring. Kida (2009) 
provided an example by asking readers how frequently they believe executive-level management 
fraud occurs in public companies. He instructed, “Do you think the incidence of significant fraud 
is more than ten in one thousand firms (i.e. 1 percent)? First, answer yes or no. After you answer, 
estimate the number of firms per one thousand that you think have significant executive level 
management fraud” (p. 179). He continued by prompting readers to consider an alternative; 
would their estimations have been different if they were initially asked if they thought the 
incidence of significant fraud is more than two hundred in one thousand firms? Although most 
people said their estimations would be no different, research has shown that anchoring, even with 
arbitrary numbers, affects judgments (pp. 179-180).  
Finally, insufficient or incomplete information is not the only reason people form untrue 
beliefs and make non-optimal decisions. In fact, as Gilovich (1991) explained, it is not that 
people hold dubious beliefs because they have not been exposed to full, relevant evidence. “Both 
experienced professionals and lay people” make these errors (p. 2). Shore (2008) devoted an 
entire chapter in his monograph detailing practical examples and case studies of errors in 
perception and bad decision-making to what he called “infomania” (pp. 127-160). He explained 
that an obsessive relationship with information can, in fact, hinder effective leadership and 
decision analysis. One important reason is that an overload of information can create decision 
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paralysis—the inability to synthesize information into a meaningful form and use to make 
appropriate choices.    
2.5 Conclusion 
 I have described what scholars found in course descriptions and syllabi regarding the 
ways in which law and legal issues are incorporated into graduate LIS curricula. This provides a 
glimpse of the typical knowledge and skills that LIS graduates hold when they graduate from 
their programs. I have reviewed the way authors have discussed legal issues in LIS literature, and 
described the various government mandates that affect public collecting institutions. Together, 
these three portions of my literature review have helped me understand the way the LIS field 
addresses law. I have also addressed perceptions of risk in the context of human cognition and 
decision analysis and the reasons individuals sometime misperceive risk or develop attitudes and 
beliefs that do not mirror actual circumstances.   
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CHAPTER 3: RESEARCH DESIGN AND METHODOLOGY 
In this study I answer the following research questions: 
1. What lawsuits have collecting institutions faced? 
2. How are legal issues covered in ALA-accredited graduate LIS curricula? 
3. What are the similarities and differences between the legal issues represented in the 
lawsuits and those emphasized in LIS curricula? 
I had two phases of data collection. First, I gathered court dockets from federal and state courts 
involving collecting institutions to understand the types of claims these institutions confront. 
Then, I examined graduate LIS curricula (including course titles, descriptions, and syllabi when 
available) and documented the courses that included law-related content.   
3.1 Analysis of Legal Dockets and Natures of Suits 
To answer my first research question, I gathered documented lawsuits involving 
collecting institutions. I examined legal claims (i.e. dockets) that include United States-based 
collecting institutions to understand more about the types of lawsuits that these organizations 
confront. A docket is a “formal record in which a judge or court clerk briefly notes all the 
proceedings and filings in a court case” (Black’s Law Dictionary, 2014, p. 585). Dockets provide 
a list of the parties and the lawyers involved in the action, as well as the successive steps in the 
action and sometimes a brief abstract. Depending on the jurisdiction and form of access, dockets 
may include information about the nature of claims.50  
                                               
50 Federal dockets accessed via Public Access to Court Electronic Records (PACER) include information about the 
nature of claims. State dockets accessed through Westlaw also include information about the nature of claims. 
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Specifically, I searched in two specialized databases for dockets in which a collecting 
institution is a named party (defendant or plaintiff). In both databases, I conducted a set of trial 
queries and found that the following terms retrieved substantial results: 1) librar!, 2) archiv!, and 
3) “historical society.” The ! root expander captured party names including library or libraries or 
librarian and archive or archives or archival or archivist. Using the quotation marks (“ ”) around 
historical society ensures I received the terms together as a recognizable phrase and institution. I 
did not include the ! root expander for “histor! societ!” because I received no results.  
I tried additional searches to ensure I was gathering all relevant dockets. For instance, I 
queried the databases using alternative terms for collecting institutions, like “repository” and 
“information center” (with the ! to account for plurals and root expanders). However, the results 
were not relevant because the parties nearly exclusively appeared to be private companies 
offering data management services. I tried “media center!” since this is a common synonym for 
“library” and often refers to libraries embedded in schools. I did not receive relevant results as 
the “media center[s]” parties appeared to be publishing or news media companies. I also believe 
school media centers—as true collecting institutions—would not be captured in these dockets 
because the parties named in the legal complaints would be the school district or county or 
individuals within the media center.  
The databases I used enable users to download docket information to a .csv file for 
further analysis. Each docket is viewable in a row with information about the parties, the 
jurisdiction, filings dates, docket ID codes, and an indication of the “nature of suit.” The nature 
of suit designation is the most important cell for each docket in my study.  
I examined my results to delete extraneous dockets – i.e. to understand if the party truly 
was a library, archive, or historical society. Many of the results were clearly relevant with full 
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titles like “Lee County Public Library” as a party in the suit. Similarly, in some instances I was 
able to recognize the party as unrelated (e.g. The Library Bar & Restaurant and Library 
Indemnity Company, L.L.C.). For the large part, however, I had to inspect each docket for its 
details regarding the parties. I deleted docket results that I deemed as “false positives.” For 
example, I made judgment calls for claims involving entities like the Autograph Archive, L.L.C.; 
I did not include this docket because after an Internet search, I concluded this company is not a 
collecting institution. Many parties in the archives dockets appeared to be document 
management companies, like “CityStateArchivesRelatedly.” These private businesses are not 
relevant to my study. If the name did not immediately enable identification as a collecting 
institution, I further examined the docket or researched the entity's public information to make 
that distinction. I did not include these types of dockets because they are private corporations not 
significantly related to the LIS field or this study.   
I chose to include libraries and archives embedded in a private company if these entities 
appeared to be information departments. For instance, libraries or archives within private 
companies are still relevant for this study because the staff are likely information professionals 
with LIS degrees and their job responsibilities are likely the same as a “traditional” library or 
archive professionals. For example, I included a docket involving the party 
PricewaterhouseCoopers’s library.51  
I omitted dockets involving claims against prison libraries or librarians because these 
libraries are not similar enough to other collecting institutions for an investigation into their legal 
matters to be appropriate. These libraries are not open to the public; they exist to serve inmates’ 
information needs. Because these libraries are contained within prisons, their legal liability risks 
                                               
51 PricewaterhouseCoopers is a professional services company that was formed in 1998 when smaller corporations 
merged. The company is widely known for its accountancy business.  
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are not the same as other libraries. Almost exclusively, the claims that are brought against these 
institutions are issues of access to and sufficiency of materials in the prison library. Also, many 
cases are filed by inmates claiming unlawful detention, naming every prison staff member as a 
party, including librarians. These cases are out of scope for my study as this type of legal liability 
would not apply to libraries or librarians outside of prisons. Finding and subsequently deleting 
these instances was a fairly simple task. Most of these dockets include parties or terms like 
“Department of Corrections,” “Detention Center,” “rehabilitation,” and “warden.” Also, many 
claims are categorized in the nature of suit system as “Habeas Corpus” claims or “Writs.” When 
I noted a docket with one of these suit categorizations, I scrutinized the full docket to ensure the 
party was not a prison library so to not inadvertently omit a relevant docket.  
3.1.1 Federal Dockets 
I used Bloomberg Law to gather federal dockets. Bloomberg Law is a database known 
among the professional law librarian community as a leader in “transactional legal resources.” 
Bloomberg has focused on enhancing its practice-centered collections, which includes a 
substantial docket corpus. Many law librarians have argued that Bloomberg has shifted its focus 
toward these materials to better compete with the two largest legal information providers, 
Westlaw and LexisNexis. According to a LibGuide52 from Cleveland-Marshall College of Law 
Library (Cleveland State University), “Bloomberg is better [than Westlaw and LexisNexis] for 
searching court dockets” (2017). Stanford University law librarian Paul Lomio explained that 
LexisNexis and Westlaw likely have better primary law searching capabilities, but Bloomberg 
provides strong docket search functions (Chanen, 2010). Bloomberg is exceptional for its federal 
                                               
52 LibGuides, a platform provided by library vendor Springshare, allows information professionals to create 
information guides about particular topics. These curated resources help users focus their research on the most 
relevant materials and gain knowledge from specialized professionals. 
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docket searching because the database pulls directly from Public Access to Court Electronic 
Records (PACER). PACER is an “electronic public access service that allows users to obtain 
case and docket information online from federal appellate, district, and bankruptcy courts, and 
the PACER Case Locator. PACER is provided by the Federal Judiciary in keeping with its 
commitment to providing public access to court information via a centralized service” 
(Administrative Office of the U.S. Courts, 2017).  
Federal dockets include both the trial and appellate courts of general jurisdiction—cases 
principally originating in the ninety-four district courts. Federal dockets also include specialty 
courts like bankruptcy courts. Claims made in the bankruptcy courts would have been made in 
the district courts but for the fact that a party is in the midst of a bankruptcy reorganization or 
liquidation. Claims against collecting institutions can be made in federal courts either based on a 
claim of a federal question or as diversity jurisdiction—i.e. involving citizens of different states 
and a minimum of $75,000 in controversy.  
I searched for federal district court and other specialty court dockets.53 My aim was to 
gather complaints brought in the lowest courts; I wanted to avoid “double-counting” with 
dockets in the appellate courts (i.e. subsequent appeals of the same initial claims). Only 1,000 
dockets can be downloaded at a time. Therefore, I downloaded dockets by circuit and then 
combined the spreadsheets into one master list. The nature of suit code listed for each docket in 
the Bloomberg Law database is based on a required Nature of Suit (NOS) checkbox on the civil 
cover sheet filed at the commencement of any civil action in federal court. The filing attorney 
                                               
53 Bloomberg Law recently added additional court dockets. This includes dockets from the Courts of Federal Claims 
and United States Tax Courts. I queried these jurisdictions to determine if relevant dockets existed. I did not find any 




may check only one box and will presumably choose one that he or she believes most closely 
reflects the central claim.54  
3.1.2 State Dockets 
I approached my state docket research differently. State courts vary widely in trial court 
access and information. Some states also call their trial courts district courts, supreme courts, 
superior courts, and even have multiple levels of trial courts. The Bloomberg Law database has 
the most extensive coverage of state court dockets; however, these state dockets do not include 
an attached Nature of Suit (NOS) code. Therefore, I was unable to analyze relative frequencies 
using Bloomberg. The Westlaw database offers a great alternative for state docket searching. 
Westlaw provides docket collections for thirty-seven states55 in the United States and the District 
of Columbia. State coverage varies in the counties and districts covered, and which case types 
are included (civil & criminal). I gathered dockets for each state according to the available 
collection. Westlaw facilitates docket downloading similar to Bloomberg and provides a code for 
the type of lawsuit for each docket. In Westlaw, this is called the Key Nature of Suit code 
(KNOS). NOS codes and KNOS codes are quite similar, but Westlaw’s KNOS system has more 
subcategories than the federal NOS system.56  
Pulling dockets from two separate databases raised potential questions about uniformity, 
because the two databases are not necessarily consistent in the way data are collected and sorted. 
                                               
54 For a list of the various NOS selections, see:  https://www.pacer.gov/documents/natsuit.pdf. Additionally, a 
United States Courts website provides supplementary information about each code:  
http://www.uscourts.gov/sites/default/files/js_044_code_descriptions.pdf. 
 
55 The thirty-seven states are Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, 
Georgia, Illinois, Indiana, Kansas, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, 
Missouri, Nevada, New Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, Texas, Utah, Vermont, Virginia, Washington, Wisconsin. 
  




However, no other approach would have provided me such a sizeable and rich corpus of dockets. 
Furthermore, NOS and KNOS codes are based upon the same foundational concept, and the 
small differences are immaterial. For instance, the NOS code 368 corresponds to the general 
category “Torts—Personal Injury” and precise description “Asbestos Personal Injury Product 
Liability.” The equivalent KNOS general category is “Torts/Negligence” with the two sub-
categorizations “Mass Tort,” then “Asbestos.” I used the NOS and KNOS codes as they appear 
in the respective dockets. Because the discrepancies between codes fall between two separate 
legal systems—federal and state—my analysis of the most common types of claims brought 
against collecting institutions did not suffer using two legal databases. I report my results in these 
two groupings.  
3.1.3 Docket Analysis 
After collecting all available dockets—federal and state—I used the Excel pivot table tool 
to analyze the relative frequencies of various natures of suits. I applied this method to discern 
what types of claims have been filed against collecting institutions and how frequently. I grouped 
NOS codes together in the spreadsheet for federal dockets and KNOS codes in the spreadsheet 
for state dockets. I then used the sum (i.e. count) feature for each code. I created a ranked list 
according to frequency, applying the corresponding nature of suit or key nature of suit for each 
code (referring to the official NOS and KNOS lists).  
3.2 Analysis of ALA-Accredited Graduate LIS Curricula 
To learn how graduate LIS programs, cover legal issues, I analyzed the content of ALA-
accredited graduate LIS curricula for the ways in which they incorporate law and legal issues. I 
examined course listings, course descriptions, and any available accompanying syllabi.  
I drew research methodology guidance from the 2008 Gathegi and Burke study of the 
curricula and faculty expertise of LIS schools to gauge, among other things, the level of 
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preparedness of graduates in approaching legal issues in the information field (p. 2) and, more 
simply, to describe the various law-related courses offered. They studied sixty-three LIS 
institutions in the United States and Canada, most of which were members of the Association for 
Library and Information Science Education (ALISE). For my research, I targeted ALA-
accredited LIS graduate programs in the United States. There are several reasons for this 
difference. First, since only U.S. law is relevant in U.S. courtrooms, the legal issues covered in 
Canadian LIS classrooms is out of scope. Second, ALA-accredited programs are a superset of 
U.S.-based ALISE programs. I got a list of ALISE member institutions from an ALISE 
representative via email. This membership list was current as of August 22, 2017. I removed 
Canadian institutions, international partner institutions, and the National Library of Medicine. 
The final list included forty-seven institutions. I pulled a list of ALA-accredited LIS programs 
from the searchable database provided on the ALA website, including only institutions located in 
American states. The final list included fifty-three institutions, including all forty-seven 
institutions represented in the ALISE membership list. Therefore, to achieve the most thorough 
analysis of the current state of LIS graduate education, I chose to study United States-based 
ALA-accredited institutions.57  
Gathegi and Burke focused on four areas: course offerings explicitly about legal issues, 
the existence (or non-existence) of a joint law and information graduate program, the 
institution’s perception of the “criticality of information law on the future of the information 
field” (p. 3), and the existence of faculty members with law (JD) degrees. The authors gathered 
data in several ways. First, they examined responses from the 2004 Library and Information 
Science Education Statistical Report. Second, they sent questionnaires to deans and directors of 
                                               
57 The appendix provides a full list of ALA-accredited LIS graduate programs. The institutions based outside of the 
United States are indicated with a strikethrough font feature.  
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the various LIS programs. Finally, they analyzed curriculum materials on the institutions’ 
websites. In my study, the focus is how law and legal issues are incorporated into LIS graduate 
education. Therefore, I drew from one of the Gathegi and Burke research areas—course 
offerings involving legal issues. Like these researchers, I categorized and coded courses 
involving law.  
3.2.1 Content Analysis and Coding  
Gathegi and Burke applied Rogers' diffusion of innovation theory in their categorization 
and coding of law-related LIS courses, specifically Rogers’ technology cluster construct. The 
authors explained: 
According to Rogers, a technology cluster is comprised of one or more unique elements 
perceived as closely related. In this setting courses naturally fell into one of three major 
categories. These categories are: the information law cluster; the legal information 
management and processing cluster; and the intellectual freedom-ethics cluster. Within 
each cluster there were additional groups (p. 4).   
 
My content analysis of LIS graduate curricula was similar in approach. I gathered course listings, 
descriptions, and syllabi publicly available online. I focused on gathering course schedules from 
the past two academic years—Spring 2018, Fall 2018, Spring 2019, and Fall 2019. If possible, I 
avoided relying on full course catalogues because many classes are held irregularly or even have 
been discontinued. Including these courses could give a distorted sense of what is currently being 
covered in LIS graduate programs.  
Many ALA-accredited programs post course schedules and descriptions on their 
websites. When institutions did not post their course schedules and descriptions online, I 
contacted the departments’ program managers and requested that they share the information by 
email. Of the fifty-three ALA-accredited programs, I was able to collect and analyze data for 
each. This 100% participation rate is particularly notable since this part of my study aims to be a 
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comprehensive update on the 2008 Gathegi and Burke study about the current state of LIS 
education and how it incorporates law and legal issues.  
In deciding how to assign codes to graduate LIS courses, I looked to research 
methodology texts (Babbie, 2010; Charmaz, 2006) for direction. These authors recommend using 
a combination of pre-set codes and emergent or open codes.58 This provides a sufficient mix of 
frequently-assigned codes and codes rarely used and unexpected, but relevant nonetheless. 
Because my study is meant to be an update of the Gathegi and Burke study, I began with some of 
the categories they identified for courses that cover law or legal issues. When I identified 
additional categories, I adjusted my coding and incorporated new categories.  
I collected course listings from the various institutions’ homepages and noted course 
titles that include “law” or “legal” in the title. I also looked for these terms in course descriptions 
in the online course schedules and catalogs so that I did not miss courses that focus on legal 
issues but do not have those words in the official title. However, course titles and descriptions 
sometimes cover something more specific than law or legal issues (for instance, copyright or 
privacy law). Additionally, some classes involve a hefty component of discussion about law 
because multiple classes list this as a focus. 
Therefore, I began the coding process by automatically including courses with the 
following terms in course descriptions and courses with syllabi indicating three or more class 
sessions with these terms: 
 Law 
 Legal issues 
 Legal policy 
                                               
58 These are also referred to as manifest content and latent content (Babbie, p. 338). 
 Public policy 
 Freedom of information 
 Copyright [law] 
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 Intellectual property [law] 
 Censorship  
 Constitutional issues 
 Constitutional [law] 
 Civil rights [law] 
 First amendment [law]  
 Privacy [law]  
 Legal liability 
 Legal information 
 Legal research 
Some syllabi mention components that could include legal issues, but seemingly in a 
negligible way. For instance, if a syllabus for a computer programming course noted a session’s 
topic to include “security issues,” this does not indicate that law is the focus of the classroom 
discussion, although legal issues are involved in security. If a government documents class did 
not appear to include any content about legal research or substantive constitutional, state, or local 
law, I deemed the class not truly law-focused, but instead likely related to the management of a 
particular type of materials. These types of courses and class topics were not sufficiently related 
to law and legal issues to include them in my summary. As mentioned above, when I could 
examine a syllabus and I noted them as including three or more classes dedicated to these law-
related topics, I included these in my content analysis of LIS curricula. Over a semester, three 
classes involving law-related topics provides a significant coverage of the law as opposed to a 
mere mention of the law. 
This part of my coding process was more difficult because it required closer examination 
and judgment. Some courses that do not mention law in the course title, description, or even in 
the syllabus may, in fact, touch upon legal issues. For example, policy courses and management 
courses likely include lectures in which law is mentioned but not emphasized. Therefore, my 
coding was an iterative process. Through my analysis I was able to further elaborate my criteria 
for including certain courses. Each time I encountered a course that required me to use my 
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judgment, I took note of what criteria I found to be suitable to use as a gauge to include or 
exclude certain courses. By the end of my analysis, I had a more refined and empirically 
authentic set of terms and criteria to report. Just as Gathegi and Burke, I documented counts and 
relative percentages for the various types of courses taught across ALA-accredited intuitions.  
3.2.2 Special Coding and Analysis 
I coded each course in only one main category, even when courses included more than 
one legal issue. To decide which category was most appropriate, I looked for the legal issue 
emphasized in course descriptions, and if a syllabus was available, I looked for what legal issue 
was included in multiple class sessions, or was part of a course assignment. If no one particular 
legal topic seemed predominant, I coded the course within the general law and legal issues 
category. This was not common. I coded seven courses within this category because the courses 
covered multiple legal issues without one issue seeming to be the clear focus.59 Also, some 
courses do not explicitly list in syllabi or course descriptions law or specific legal issues, yet 
nonetheless appear to involve law. For instance, “Management and Governance” courses likely 
include legal topics, but these courses do not fit well within the other law and legal issues-related 
course categories in my analysis; therefore, I highlighted these courses separately. 
3.3 Research Limitations 
The main limitation in this study relates to resources. In my docket research, I faced 
limitations regarding availability. State court dockets are not comprehensive. The availability 
depends on what states make available to Westlaw. Also, state dockets available through 
Westlaw are typically quite recent (i.e. from approximately year 2000, forward). This can result 
in a skewed view of legal liability risks for collecting institutions since historical claims are not 
                                               
59 As shown in Tables 5 and 6, I assigned a total of 48 courses to the law and legal issues category. 
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represented in the available docket collection. One approach I considered to address this 
potential limitation was to define a date range for all queries so that I my docket results would be 
within a consistent scope. However, this seemed needless because the number of relevant 
dockets were not unmanageable, research and analysis wise. Because no other LIS researcher has 
gathered docketed claims involving collecting institutions, I decided it was important to gather 
and analyze as many dockets as available. This provides the most comprehensive view of legal 
liability risks for collecting institutions since I intentionally omitted no claim from the initial 
searching phase.  
Additionally, I was able to pull relevant dockets only by party names that represent 
collecting institutions. Collecting institutions often are sued with the named defendant being a 
particular employee or administrator within the organization. Also, any claims against collecting 
institutions like higher education libraries and archives or other collecting institutions that are 
part of larger entities60 are likely not retrieved since the terms “library,” “archive,” or “historical 
society” do not appear in these organizations’ formal names. I had no way of systematically 
gathering these types of claims. This was an unavoidable issue with my data-gathering process 
because of features of the databases I used and time constraints. With advancements in searching 
capabilities, future researchers may be able to revisit this issue to gather additional dockets and 
determine, for instance, if academic libraries/archives or other specialized institutions face 
different types of lawsuits than traditional public libraries and archives.   
Finally, the NOS and KNOS codes that accompany the legal dockets are problematic in 
several ways. For federal dockets, lawsuits may include multiple legal claims, but the filing 
attorney must indicate only one claim/nature of suit. There may be equally important claims in 
                                               
60 For instance, corporate archives, museum archives, and the majority of special libraries fall into this category.  
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the legal action, but just one is emphasized. Legal issues may logically fit into multiple 
categories. For instance, a suit under the Alien Tort Statute could be classified as a suit for 
“personal injury,” an action under “federal statute-other,” “civil rights,” or several other 
headings. Another problem with NOS and KNOS codes is that they are sometimes vague. My 
goal was to identify the most likely types of claims, but the usefulness of my findings partially 
relies on the specificity of the NOS/KNOS codes. To combat this ambiguity, researchers could 
search for particular types of suits against collecting institutions, and then see if the underlying 
legal dockets or documents are available and hopefully glean more information about the details 
of the action. For this study, time constraints prevented this type of searching as each docket 
entry requires multiple manual selections to eventually get to underlying docket information (if 
any exists at all).  
As I alluded to in my content analysis and coding methodology above, coding is often 
unwieldy as categories cannot be neatly defined. That is why flexibility is required in the 
process. I was alert to the potential for researcher bias when I was required to use my judgment 
in including or excluding certain courses as being related to law or legal issues. My legal training 
and the way I conceptualize areas of the law affected the way I analyzed course descriptions. 
Social science methodology scholarship and legal scholarship details the way legal training 
affects analysis of the law. Daniel Dabney (2007) asserts that the West Key Number System (a 
proprietary classification system of United States law) is so pervasive in professionals’ legal 
research process that it molds the way in which these professionals understand the law. Even 
further, he speculates about the extent to which the system molds the law itself. Dabney refers to 
“literary warrant,” which is a principle of indexing—intellectual indexers should avoid 
speculating on what categories will or should exist, but index ideas that actually appear. I kept 
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this notion in mind when trying to minimize bias and address the limitations in my course coding 
process. I found flexibility to add courses as they appeared to be helpful.  
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CHAPTER 4: FINDINGS 
In this chapter, I report the findings from my legal docket analysis and ALA-accredited 
graduate LIS curriculum analysis. I present the types of claims involving collecting institutions 
in federal and state courts. I also show the way in which law and legal issues are covered in LIS 
graduate education. My findings indicate that collecting institutions confront a number of legal 
issues that are not emphasized in LIS classrooms. Some of the most commonly-discussed topics 
in graduate programs show up in court dockets involving collecting institutions, but some of 
these legal issues are disproportionally discussed when compared to how often they arise for 
collecting institutions. Also, some of the most common legal issues facing collecting institutions 
are issues that routinely affect non-collecting institutions.  
4.1 Results of Legal Dockets and Natures of Suits Analysis 
I identified the types of legal claims involving collecting institutions by looking into 
dockets from federal and state court. I intended to see what claims are most common. This 
information can be useful to LIS leaders in their organizational decision-making. Table 3 and 
Figure 1 show the NOS counts for state dockets involving collecting institutions, ranked by total 
number.   
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4.1.1 Federal Docket Nature of Suit (NOS) Counts 
Table 3: Federal Docket NOS Counts 
NATURE OF SUIT 1089 100.00% 
CIVIL RIGHTS 771 70.80% 
OTHER STATUTES 113 10.40% 
CONTRACT 71 6.50% 
TORTS 53 4.90% 
PROPERTY RIGHTS 34 3.10% 
LABOR 23 2.10% 
PERSONAL PROPERTY 13 1.20% 
REAL PROPERTY 6 0.60% 
BANKRUPTCY 3 0.30% 
SOCIAL SECURITY 1 0.10% 
FORFEITURE/PENALTY 1 0.09% 
  




4.1.2 State Docket Key Nature of Suit (KNOS) Counts 
 The number of available state dockets greatly exceeds the number of federal dockets. 
Specifically, I analyzed 5508 state dockets versus 1089 federal dockets. The types of claims 
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appearing in state dockets are somewhat different than the types of claims in federal dockets. I 
expected this because certain legal issues fall within state law and other issues within federal 
law. Although it is possible for a federal court to address a state issue—for instance, in situations 
of diversity jurisdiction—the court applies substantive state law. Table 4 and Figure 2 show the 
KNOS counts for state dockets involving collecting institutions, ranked by total number.   
 
Table 4: State Dockets KNOS Counts 
KEY NATURE OF SUIT 5508 100.00% 
Civil 1776 32.24% 
Torts/Negligence  949 17.23% 
Small Claims 722 13.11% 
Contracts 342 6.21% 
Probate, Trusts, & Estates 291 5.28% 
Writs 253 4.59% 
Labor & Employment 184 3.34% 
Remedies 166 3.01% 
Tax 136 2.47% 
Civil Procedure 116 2.11% 
Real Property 110 2.00% 
Liens 98 1.78% 
Banking/Finance 63 1.14% 
Business Organizations 55 1.00% 
Foreclosure 43 0.78% 
Administrative 39 0.71% 
Civil Rights 37 0.67% 
Landlord/Tenant 34 0.62% 
Criminal 18 0.33% 
Harassment 18 0.33% 
Family & Domestic Relations 15 0.27% 
Construction 8 0.15% 
Fraud & Misrepresentation  8 0.15% 
Arbitration 6 0.11% 
Protective/Restraining Order 5 0.09% 
Conservatorship & Guardianship  4 0.07% 
Government/Public Records 3 0.05% 
Unfair Competition & Business Practices, Business Tort 3 0.05% 
Bonds 2 0.04% 
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Local/Municipal Ordinance 1 0.02% 
Class Action 1 0.02% 
Forfeiture/Penalty 1 0.02% 
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 As already noted, I analyzed state dockets in the Westlaw database and used the Key 
Nature of Suit classification system. The KNOS system—part of a private company with a large 
staff of expert editors—is more robust than the federal court system’s Nature of Suit (NOS) 
classification system. Westlaw editors provide more information about legal actions. The 
proprietary system breaks down general categories into more specific claims, and these sub-
categories can help lawyers and researchers better understand what the claims may involve 
without individuals having to access the actual filing. Table 5 lists the broad KNOS categories 
and the sub-categories with overall counts.61 The left-hand column shows the total counts for the 
KNOS category. The right-hand column shows counts if dockets included a cause of action. Not 
all dockets include this sub-category for reasons I do not know. This may just be that Westlaw 
editors could not identify an underlying cause of action or that certain dockets are prioritized in 
the intellectual editing process. Therefore, the counts in the right-hand column do not add up to 
the total count in the left-hand column.  
 An interesting part of the state docket results is that slightly over one-third of claims are 
characterized as “Civil,” specifically 1776 out of the 5508 total retrieved claims. This category is 
unspecific compared to other KNOS categories like “Torts,” “Contracts,” and “Labor & 
Employment.” Additionally, as shown in Table 5, this broad category has not been sub-
categorized by Westlaw editors. Therefore, I am unable to fully explore why this particular 
category is so frequent in state claims. A logical supposition is that because state dockets are 
                                               
61 For unknown reasons, no KNOS information was provided for ninety-seven state dockets. I removed these 




intellectually indexed by Westlaw editors, these editors categorized state dockets under the 
KNOS code “Civil” when the claim did not fit within another, more specific code.62 
                                               
62 Additional detail about the particular nature of claims that are assigned the broad KNOS category of "Civil" is 
obscured by the nature of Westlaw's proprietary databases. This obscurity through generalization is inherent at the 
point in which data is entered, because Westlaw's indexers are processing a large volume of information and 
necessarily make rough determinations about the amount and nature of detail the users might value. Westlaw 
includes many thousands of databases and employs thousands of legal professionals using protected intellectual 
property. Consequently, Westlaw, naturally, is not responsive to individual researcher requests to supplement the 




Table 5: State Docket KNOS Counts with Sub-Categories (Causes of Action) 
KNOS CATEGORIES SUB-CATEGORIES  
CIVIL (1776)  
TORTS/NEGLIGENCE (949) 
 
PERSONAL INJURY (145) 
 Motor Vehicle (10) 
 Non-Motor Vehicle (2) 
PREMISES LIABILITY (79) 
MOTOR VEHICLE (67) 
LIBEL/DEFAMATION/SLANDER (16) 
PROPERTY DAMAGE (9) 
 Motor Vehicle (2) 
 Non-Motor Vehicle (7) 
WRONGFUL DEATH (3) 
 Motor Vehicle (1) 
 Non -Motor Vehicle (6) 
PRODUCT LIABILITY (3) 
MALPRACTICE (1) 
SMALL CLAIMS (722)  
CONTRACTS (342) BREACH OF CONTRACT (14) 
INSURANCE (11) 
UCC (3) 
AUTOMOBILE/MOTOR VEHICLE INSURANCE (3) 
BREACH OF WARRANTY (3) 
SPECIFIC PERFORMANCE (2) 
REMEDIES (302) JUDMENTS (32) 
 Declaratory (64) 




INJUCTIVE RELIEF (19) 
PROBATE, TRUSTS, ESTATES (291) 
 
WILLS (84) 
ADMINISTRATION OF ESTATE (52) 
TRUSTS (27) 
 Modification (1) 
SUMMARY PROBATE (7) 
TRUSTEES (2) 
SMALL ESTATE (2) 
WRITS (253) MANDAMAS (53) 
CERTIORIARI (2) 
TAX (136) LIEN (18) 
SCHOOLS (7) 
PROPERTY (1) 
REAL PROPERTY (110) 
 
QUIET TITLE (20) 
CONDEMNATION (17) 
EMINENT DOMAIN (13) 
ZONING (7) 
LIS PENDENS (1) 
EJECTMENT/EVICTION (1) 
PARTITION (1) 
LIENS (98) MECHANICS LIENS (69) 
WAGES (97)  
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LABOR & EMPLOYMENT (87) WORKER’S COMPENSATION (17) 
WRONGFUL TERMINATION/DISCHARGE (15) 
DISCRIMINATION (10) 
WAGES/COMPENSATION/BENEFITS (5) 





CONFESSION OF JUDGMENT (4) 
PROMISSORY NOTE (2) 
BUSINESS ORGANIZATIONS (55) 
 
SECURITIES (2) 
CHARITABLE CORORATION (1) 
DISSOLUTION (1) 
FORECLOSURE (43)  
ADMINISTRATIVE (39)  
CIVIL RIGHTS (37) DISCRIMINATION (12) 
HARASSMENT (18)  
CRIMINAL (17) FELONY (3) 
MISDEMEANOR (2) 
FAMILY & DOMESTIC RELATIONS 
(15) 
DIVORCE (3) 
 w/ children (11) 

















PERSON & ESTATE (1) 
 
GOVERNMENT, PUBLIC RECORDS 
(3) 
 
UNFAIR COMPETITION & 























When I reviewed the docket results for federal and state claims involving collecting 
institutions, more patterns emerged in the state dockets. As noted above, state dockets 
outnumbered federal dockets, and therefore required more investigation into each result (required 
more time to remove potential false-positives as well). These state dockets often included 
underlying cause of action information, which provided more insight into the landscape of state 
lawsuits involving collecting institutions. The following is what I found among state claims 
involving collecting institutions. 
4.1.2.1 Missouri and Civil/Civil Procedure Suits 
I was surprised to see many actions in Missouri courts with the corresponding KNOS 
code “Civil and Civil Procedure”—far more claims than in any other state. For some states, I 
could intuit more about the action because dockets included underlying claims (for example, 
breach of contract). However, the Missouri dockets with this KNOS designation did not show 
underlying claims. After considering what actions would be coded under civil actions and civil 
procedure in this particular locale, I surmise these actions are related to requests for records from 
a National Archives and Records Administration (NARA) records center in Missouri. The 
National Personnel Records Center (NPRC) is one of NARA’s largest operations. According to 
NARA’s website, “[The NPRC] is the central repository of personnel-related records for both the 
military and civil services in the United States Government.”63 For instance, veterans who have 
lost their military discharge forms (their DD-214 document) may request replacements from this 
records center. If something problematic occurred in a process involving this unit, an action in 
court could be characterized as a civil or civil procedure issue. 
                                               
63 https://www.archives.gov/personnel-records-center  
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4.1.2.2 Small Claims  
These dockets lack Westlaw-provided cause of action information. There are no details of 
the actions to help offer context of suits and rationale for litigation. However, since small claims 
suits are so prevalent in state dockets, I thought it was important to look more into this. Small 
claims court is where individuals go to make claims less than a certain amount of money 
(sometimes $10,000), enforce minor liens, recover personal property, and bring similar 
relatively-small-stakes disputes. Magistrates often hear these claims, with no jury, and often the 
parties have no licensed legal representation. In the many instances of small claims suits, the 
dockets nearly exclusively include a local public library listed as creditor and a particular 
individual as the opposing party. “Judgements for money” are usually entered around $300-$400 
for these claims. This leads me to believe that these small claims are for library late fees larger 
than incidental charges, which usually not troubling to libraries.  
4.1.2.3 Probate, Trusts, and Estates 
 Many state dockets returned with a Probate, Trusts, and Estates KNOS code. These legal 
actions are likely related to the settlement of an estate—or dispute of such—in which the 
deceased dedicated or committed funds to a collecting institution. The vast majority of these 
dockets involve a party with “library” in its name (i.e. not “archive” or “historical society”).  
4.1.2.4 Wages and Garnishment  
 The KNOS field “Wages” appears as a single field as well as a sub-field under Labor and 
Management. I originally assumed wages to be related to labor and employment issues and 
would involve an employee suing for salary or paycheck issues. Then, I noticed the 
“Garnishment” sub-categorization under the “Banking and Finance” KNOS field. Several of 
these dockets have a commonality—one of the parties is named a “garnishee.” A garnishee is a 
“person or institution (such as a bank) that is indebted to or is bailee for another whose property 
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has been subjected to garnishment.” (Black’s Law Dictionary, 2019, p. 822). Likely, a creditor or 
spouse sued the collecting institution for the employee’s wages. That creditor or spouse asked 
the collecting institution to pay the owed money to the creditor or spouse through a garnishment 
of wages action. Part of the employee’s wages are dispersed directly to the creditor or spouse 
until the debt has been paid off.  
4.1.3 Results Summary 
Empirical evidence of legal actions involving collecting institutions is most valuable with 
more details about the various claims. I downloaded accessible legal documents that were 
categorized in some of the most commonly-occurring types. I reviewed these claims to identify 
information about the parties, venue, and complaints. The claims I examined are not meant to 
portray that all claims in a particular category (i.e. NOS or KNOS) are of a certain sort or 
proceed similarly. My goal is to provide a deeper look into the most common types of claims 
from a sample filed in courts across the country. 
4.1.3.1 Civil rights 
 The majority of federal claims fall under the civil rights NOS category. Many of these 
cases involve employment disputes and discrimination claims involving disability access (both 
discussed in more detail below). It is unsurprising to see so many civil rights claims because 
these are popular claims that individuals make when disgruntled or believe to have been harmed 
by others. It requires minimal technical legal knowledge to document a claim for mistreatment 
and request remedies. Civil rights and public interest efforts are popular topics in the media as 
well, which likely plays a role in increasing such suits. Many civil rights cases are managed by 
individuals themselves, with the help of legal aid, or by attorneys working pro bono. Also, civil 
rights cases often proceed with a plaintiff claiming in forma pauperis, which is Latin for “in the 
character or manner of a pauper.” This means the plaintiff claims to be indigent. Therefore, the 
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typical filing and other court fees are waived. Additionally, if one prevails in this type of suit, he 
or she may be granted attorney’s fees. Because of these reasons, it is easier to get into court and 
likely relates to a high number of civil rights cases.  
 Civil rights claims include a range of legal issues. The U.S. Constitution guarantees 
certain rights and privileges. The Bill of Rights addresses civil rights in the First, Fourth, and 
Sixth Amendments, for example. Civil rights are also addressed in legislation. A number of 
statutes (federal and state) give individuals the right to relief for violations of racial 
discrimination, restrictions on access to public assistance and information, and a variety of other 
state and local governmental practices that cause harm to individuals. For instance, 42 U.S.C. § 
1983 (a federal statute) provides individuals the right to sue state government employees for civil 
rights violations.64  
The state docket KNOS code “Civil” is different from the federal NOS code “Civil 
Rights.” State claims are distinct from federal claims in a number of ways. A common 
description of the difference is that state and federal law “run parallel,” meaning that both 
include a trial court and subsequent appellate courts, but the claims generally differ according to 
the types of legal issues presented. For the most part, claims should be filed in the appropriate 
court according to subject matter (i.e. some legal issues are addressed by state law while others 
are addressed by federal law). Civil rights are mostly covered by federal law, so this is likely 
why the code “Civil Rights” appears in the federal docket results. 
 
                                               




Collecting institutions that are employers and supervisors face a myriad of claims 
alleging noncompliance with federal and state employment and civil rights laws in connection 
with hiring, promotion, discipline, and termination. In a Pennsylvania state court, Alexander 
Polimeni sued a railway historical society, and its employee, alleging that the employee drove 
too fast and lost control of the society’s van while Polimeni was a passenger, causing the van to 
veer off the road resulting in severe injuries to Polimeni. Civil Action Complaint, Polimeni v. 
Smith, No. 130702230 (Pa. Ct. Common Pleas Philadelphia Cnty. July 16, 2013).  
Employment-related claims also can arise when someone working for a library is alleged 
to have caused harm to someone. For example, in an Illinois federal court, Elaine Wierdak sued a 
village public library, and its administrators and trustees, for violation of her civil rights. 
Wierdak worked in the library’s circulation department for over nineteen years. Wierdak v. Carol 
Stream Public Library, No. 1:09-cv-04987 (E.D. Ill. Aug. 14, 2009). 
4.1.3.3 Personal injury  
Collecting institutions often operate facilities open to public use. In connection with 
facility maintenance, these institutions can be named as defendants in the same way as other 
property owners. The typical claim is for alleged personal injuries due to negligently maintained 
conditions, and begins with claims for substantial damages for medical expenses and lost 
income. For example, in a Texas state court, Angel Cervantes sued the City of Houston Library, 
and other city departments, alleging that he was injured when he tripped over a crowbar on the 
sidewalk while leaving the library. Plaintiff’s Original Petition and Request for Disclosure, 
Cervantes v. City of Houston, No. 2012-28435 (Tex. Dist. Ct. Harris Cnty. May 12, 2015).  
In a New York state court, Carola Feijoo-Acosta, sued the City of New York and its 
Department of Finance, and the Queens Public Library and its foundations, for unspecified 
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damages, alleging that Feijoo-Acosta suffered injuries when she tripped and fell on the sidewalk 
adjacent to the public library, which she says the library and other city authorities improperly 
cleaned and maintained. Feijoo-Acosta v. City of New York, No. 1153-17 Feb. 3, 2017).  
In a Michigan state court, an American Red Cross employee filed a civil suit against the 
Detroit Library Commission, claiming serious injury (concussion, closed head injury, shoulder 
damage, and left ulnar neuropathy) caused by an overhead door while the employee was on the 
defendant’s property to set up a blood drive. Traylor v. Crawford Door Sales, Inc., No. 10-
013982-NO (3rd Jud. Cir. Ct. Dec. 2, 2010). 
4.1.3.4 Property 
Collecting institutions often are involved in community activities not associated with 
traditionally core library functions. They may operate meeting or theater space themselves, or be 
part of community centers or mixed-use projects. The construction and maintenance of these 
facilities sometimes involve intellectual property component, but not typically in connection with 
copyright infringement of materials in the collection.  
For example, in a Pennsylvania state court, the Theatre Historical Society of America, of 
Pittsburgh, and its chair of the board of directors, sued the Friends of The Hollywood Theater, 
also of Pittsburgh, in connection with purchase of a cinema venue. The complaint alleged that 
the Friends of The Hollywood Theatre wrongfully operated a theatre as a tenant and 
misappropriated trademarks and other property and defamed the Theatre Historical Society of 
America in social media. Complaint, Theatre Historical Society of America v. Friends of the 
Hollywood Theater, No. GD-18-2545 (Pa. Ct. Common Pleas Allegheny Cnty. Feb. 22, 2018). 
In Wingra Redi-Mix, Inc v. State Historical Society of Wisconsin, Nos. 2015AP1632, 
2015AP1844 (Wisc. 2018). Wingra appealed in the state courts from the State Historical 
Society’s denial of Wingra’s application for a permit to excavate sand and limestone from a site 
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that was listed as a protected archaeological site with Native American mounds containing 
effigies. Under the Wisconsin statutes, the State Historical Society is the responsible agency for 
issuing permits to disturb a site that is on the state’s list of protected archeological sites.  
In a New York state court, Marsha Rimler, individually and as president of a non-for-
profit corporation organized to advocate for resident interests in Brooklyn public libraries, 
together with several other individuals, sued the City of New York, The Brooklyn Public 
Library, and several other organizations, to enjoin a mixed-use redevelopment plan that included 
replacement of an existing structure with a smaller new branch library. The petitioners alleged 
that the redevelopment plan did not comply with the requirements of the architectural and 
environmental requirements of the New York State Environmental Quality Review Act. Matter 
of the Application of Rimler v. City of New York, No. 506046/2016 (N.Y. Sup. Ct. Apr. 15, 
2016). 
 In an Indiana federal court, an architecture firm brought sought against Indianapolis-
Marion County Public Library for breach of contract and copyright infringement. The architects 
claimed the library engaged them to design a new central library, but the library repudiated the 
agreement and refused to pay for any of the plans. The copyright claim alleged that even though 
the library repudiated the contract, its construction would incorporate the architects' design and 
the architects wanted either the contract restored or to be paid. Woollen, Molzan and Partners, 
Inc. v. Indianapolis-Marion County Public Library, No. 1:06-cv-0662-JDT-TAB (D.C. S. Ind. 
Apr. 25, 2006). 
4.1.3.5 Information Use and Access 
Collecting institutions must address collection issues and user activities, and they are 
sometimes named as defendants in a wide variety of claims about rights of access, invasion of 
privacy, and other matters related to information access. These claims are diverse in substance 
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and merit. Some are facially frivolous, missing evidence of actual harm, or lacking articulation 
of a sound cause of action.  
 For example, in a New York federal court, Kenneth Ward, pro se, sued the National 
Archives, New York State, the Veterans Administration, and a number of other government 
bodies and officials, with fifteen causes of action, alleging that they conspired to illegally release 
information about Ward’s veteran status to defraud him from an inheritance under his mother’s 
will. Verified Civil Complaint, Ward v. New York State, No. CV-15-5316 (E.D.N.Y. Sept. 2, 
2015). 
In a Wisconsin federal court, John Jackson, a homeless person, pro se, sued the 
Wisconsin State Law Library, and the Clerk of the Wisconsin Supreme Court, for copyright 
infringement of his name, for damages to include $1 billion per day for every day that his name 
has appeared in any public record or on the Internet. Jackson v. Wisconsin, No. 3:14-cv-00089 
(W.D. Wis. Feb 10, 2014). 
In a Minnesota federal court, the Aspen Composers’ Conference sued the Cataloging in 
Publication (CIP) department of the Library of Congress for an alleged error in cataloging that 
caused the Conference’s proceedings to be less “findable” and accessible in electronic databases, 
and thus preventing Aspen Composers’ Conference from generating income from its 
publications. Aspen Composers’ Conference v. Library of Congress, No. 0:12-cv-00767-JRT-
SER (D. Minn. Mar. 27, 2012).  
In a District of Columbia federal district court, Bertha El Bey, pro se, sued the National 
Archives and Records Management (NARA) as well as “The Person who made the Error” for 
denial of equal protection. The plaintiff brought the claim for compensation, alleging a lost 
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Cherokee lineage connection due to a document error. No. 1:15-cv-01242 (D.D.C. Aug. 3, 
2015). 
In a Wisconsin federal court, Ronald Gerbig, pro se, sued a Grainger Hall Business 
Library director at the University of Wisconsin-Madison with the title “Library Bullshitter” and 
referenced name “Mr. Whoever” for “gross insubordination to a superior officer, treason, and 
gross misappropriation of funds.” Gerbig also included “Levenworth 5-50” in his cause of action 
statement, which seems to imply that he wishes the director serve five to fifty years at the federal 
prison in Levenworth, Kansas. In his request for relief, Gerbig submitted the following: “I expect 
the man in chains and deported for violation of jurisdictions.” Gerbig v. Library Manager, No. 
3:10-cv-00747 (W.D. Wis. Nov. 29, 2010). 
One finding from my docket analysis that is likely to surprise information professionals is 
that intellectual property issues like copyright do not appear often. Considering the heavy 
coverage in the LIS literature, I looked more deeply into this to understand why this may be. My 
findings indicate an NOS category titled “Other Statutory Actions.” This is a catch-all category 
indicating that the claimant is suing under a particular statute. The majority of these claims are 
lawsuits under the Civil Rights Act, other employment discrimination acts, and actions of 
“federal question” under a list of various statutes like the Child Information Protect Act and the 
Presidential Records Act. Copyright claims are not commonly under this NOS code.  
Copyright claims appear in other NOS categories for a few reasons. First, copyright 
claims also fit under the “Property Rights” category. Claimants do not receive systematic advice 
about selecting a NOS category, and it is not clear why one should code a legal filing under 
copyright, property rights, or other statutory action. Also, since filers select only one category 
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and cases often involve more than one cause of action, copyright may not be the primary claim. 
Copyright may be essentially hidden when viewing the docket’s cover page.  
Also, despite a push for legal documents to be filed and available electronically, the 
reality is that not all claimants file through the PACER system. Not all dockets are available 
electronically, and clerks do not always upload digitized versions into the system. PACER is the 
most complete system available, but it is far from complete. Finally, copyright cases filed against 
higher education institutions (like the recent Georgia State case, Cambridge University Press et 
al. v. Patton et al., No. 16-1 5726 (N.D. Ga. May October 19, 2018)) do not appear in docket 
results by searching party names (i.e. library, archive, and historical society, and linguistic 
alternatives). This case involves a university library, but the party information does not reflect 
such. The university, as an institution, is liable for this claim, and the university is the chief party 
named in the suit. The docket, therefore, does not reflect a connection to a collecting institution. 
Copyright cases certainly exist, but sometimes are not findable.  
4.2 Results of ALA-Accredited Graduate LIS Curricula Analysis 
I categorized law-related courses as relevant when law appears as a significant topic (i.e. 
appearing in the formal course description or at least three times in an available course syllabus), 
even if the title does not indicate law as the focus. This constitutes most of the courses I 
categorized as relevant. In other words, the LIS field mostly addresses law and legal issues in 
class sessions and lectures as opposed to entire law courses. In the courses dedicated to law, I 
most frequently found generalist-focused courses like “law and legal issues” or “legal issues in 
the library.” When I found syllabi, I saw that copyright and other intellectual property issues, 
privacy, and laws related to intellectual freedom were the most commonly covered.  
I noted other courses with titles about specific areas of the law. Most of these courses 
also lack a full dedication to law. I found that the topics in these courses fall into frequently-seen 
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categories—intellectual property, privacy, and intellectual freedom. Most graduate programs 
include courses on information policy, but these courses are not focused on law—policy often 
involves considerations beyond legal mandates. Social issues, organization values, and ethics are 
a part of information policy decisions, so these topics are usually a focus in policy courses.  
Table 6 shows the number of ALA-accredited graduate LIS courses focused entirely on 
the law or a particular legal topic. Table 7 shows the total number of ALA-accredited courses 
that include law or legal issues as a component of a course’s content. Table 8 displays curricula 
results for all schools (n=53) with courses listed by main category and corresponding descriptive 
statistics (minimum, maximum, mean, and standard deviation per category across all schools).  
 






Table 7: Courses by Category: Law as Subtopic  
Law or Legal Issues 41 
Intellectual Property & Copyright 25 
Privacy 25 
Information Policy 17 
Intellectual Freedom & Censorship 16 
Legal Information & Legal Research  11 
Legal Evidence 5 
Management & Governance** 86 
 
  
Information Policy 22 
Intellectual Property & Copyright 14 
Legal Information & Legal Research  14 
Intellectual Freedom 8 




Table 8: Descriptive Statistics of Law Course Listings 
Course Category Minimum Maximum Mean Std. Dev 
 Dedicated 
Courses 
   
Information Policy 0.00 3.00 0.42 0.31 
Intellectual Property & Copyright 0.00 2.00 0.26 0.28 
Legal Information & Legal Research 0.00 2.00 0.26 0.47 
Intellectual Freedom 0.00 1.00 0.15 0.00 
Law or Legal Issues 0.00 3.00 0.13 0.89 
Privacy 0.00 1.00 0.09 0.00 
Censorship 0.00 0.00 0.00     N/A 
FOIA 0.00 0.00 0.00     N/A 
1st Amend. & Constitutional Law 0.00 0.00 0.00     N/A 
Legal Liability 0.00 0.00 0.00     N/A 
Legal Evidence 0.00 0.00 0.00     N/A 
     
 Law as 
Subtopic 
   
Law or Legal Issues 0.00 4.00 0.77 0.87 
Intellectual Property & Copyright 0.00 5.00 0.47 1.12 
Privacy  0.00 6.00 0.47 1.14 
Information Policy 0.00 3.00 0.32 0.64 
Intellectual Freedom & Censorship 0.00 2.00 0.30 0.61 
Legal Information & Legal Research 0.00 3.00 0.21 0.57 
Legal Evidence 0.00 2.00 0.09 0.35 
FOIA 0.00 0.00 0.00     N/A 
1st Amend. & Constitutional Law 0.00 0.00 0.00     N/A 
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Legal Liability 0.00 0.00 0.00     N/A 
     
Management & Governance** 1.00 9.00 1.62 1.56 
  
 
4.2.1 Management and Governance** 
 Management and governance courses repeatedly appear in graduate curricula, specifically 
86 total courses with a mean of 1.62 courses. One example of how governance is included is in 
public libraries courses (available descriptions or syllabi) is at the University of Alabama-
Birmingham. One public libraries course includes coverage of “statutory authority for [public 
libraries] functions.” The laws that apply to public libraries are related to management decisions 
and administration of these institutions, so it is not surprising to include the governance of local 
libraries in such a course. Like the University of Alabama-Birmingham course, most 
management courses do not emphasize law or directly state its importance in the course, but 
likely include some classroom discussion or reference to the law.  
4.2.2 Information Policy 
Information policy is the most common legal-related course taught in graduate programs 
with some programs including as many as three courses. According to course descriptions and 
available syllabi, these courses often also cover political topics not necessarily based in law. 
Most courses mention what legal issues are to be discussed, but there is no indication of the 
relative weight compared to other non-law topics. Frequently these courses mention that there is 
discussion of intellectual property law.  
4.2.3 Information/Intellectual Freedom 
LIS curricula occasionally have courses about information or intellectual freedom. No 
program has more than two course listings on this topic. As Table 7 above shows, the mean is 
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0.30 per LIS institution. Courses titled information or intellectual freedom often include issues 
like rights to knowledge and information (especially information provided by traditional 
libraries). They also cover civil rights and censorship of information like infamous book-banning 
episodes.   
4.2.4 Legal Information and Legal Research 
I originally expected government information courses to include enough coverage of law 
to deserve its own category in my content analysis. This turns out not to be the case. Only in a 
few instances are government documents classes significantly related to law. The courses that I 
found to be related to law show many legal topics on the course schedule like the discussion of 
the judicial branch, FOIA, intellectual property, etc. Law library courses also address legal 
information and legal research. These courses include sessions about the various areas of primary 
materials.  
4.2.5 Legal Evidence 
 I found legal evidence issues to be part of courses discussing records used in official 
proceedings.65 For instance, the five courses I identified as including this subject are related to 
records management, particularly electronic records management and digital forensics. This is 
unsurprising because law enforcement and other entities must be proficient with technology to 
conduct their work (criminal investigations, private sector security work, etc.). Also, I found that 
archival theory courses sometimes address legal evidence. These courses include sessions on 
authenticity of records and the ways that records have evidentiary value. 
                                               
65 Sometimes courses refer to “legal mandates” in course descriptions and syllabi. 
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4.2.6 Other Legal Topics and Courses 
I found no entire courses about the First Amendment, FOIA, constitutional law, or legal 
liability. Although many LIS curricula list ethics courses, these courses do not directly address  
law or legal issues. When I found a description or syllabus for an ethics course, I did not find 
explicit mention of legal issues. The focus of ethics courses appears to be more related to 
philosophy and analytical reasoning, not legal principles.  
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CHAPTER 5: DISCUSSION 
In this section I discuss the usefulness of my findings and some overall thoughts about 
how they can be applied in practice. Considering my study results, which are heavy in raw, non-
standardized data, I had a number of questions about certain results. For instance, what is this 
docketed claim actually about, and is it possible for me to know? Because I noted this question, 
among others, throughout my data-gathering, I have been able to address some of the details of 
my findings and reflect on the importance of this study. 
5.1 Results of Legal Dockets and Natures of Suits Analysis 
Docket research and analysis presents a number of challenges in gathering empirical data 
and getting meaning from such data. Monetary barriers prevent most researchers from examining 
large numbers of dockets because they lack access to specialized databases like Bloomberg and 
Westlaw. Although PACER allows individuals to create accounts, users must pay a fee per 
document uploaded or accessed. PACER can be a great tool for those wanting to find a single or 
a few primary legal documents, but PACER is not likely an option in large research projects 
because of the ultimate cost. I was lucky to have access to the PACER network through 
Bloomberg (as described in Section 3.1.1. above).66 Future researchers in this area may need 
additional ways of gathering information for analysis.  
In my docket research, I began with the perception that collecting institutions face legal 
liability risks unique among other institutions and businesses because the professional literature 
                                               
66 I worked part-time at the University of North Carolina-Chapel Hill Law Library, and thus received access to this 
database for reference support purposes.  
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emphasizes a certain set of legal issues, indicating there is such a field as “library law.” Overall, 
this is not the case. As organizations that own property, enter into contracts for materials, 
services, and construction, and hire and fire employees, collecting institutions encounter the 
broad spectrum of legal disputes and claims that befall other organizations that engage in these 
basic operational activities. As organizations that typically open their services for use by the 
general public, often involving access to information, they also are subjected to allegations and 
demands that are not of the sort that fall into conventional categories of claim types.  
5.2 Results of ALA-Accredited LIS Graduate Curriculum Analysis 
I found through my LIS graduate curricula research that legal issues are still considered 
valuable to future information professionals –courses involving legal issues have not 
significantly declined since the 2008 Gathegi and Burke study. The typical graduate ALA-
accredited LIS curriculum includes at least one course related to law. These courses are electives, 
not core or mandatory.67 This mirrors the scholars’ findings in 2008—they found very few 
courses listed as mandatory. It is possible, though, that in their study as well as this doctoral 
update, courses are required yet not listed as such. As noted earlier, some of the program 
websites provide sparse information about the content of the courses (i.e. brief descriptions with 
only basic information).  
Some curricula have a noticeably greater number of classes related to law or legal issues. 
These are in large LIS institutions with multiple LIS degrees (e.g. more than one graduate 
program, an undergraduate specialization, and a doctoral program). Some of these institutions 
have now added an online component, which likely requires many adjuncts to teach specialized 
or seminar courses. Therefore, although I first wondered if these institutions believe law to be 
                                               
67 The only exception to this is the specialized LIS degree, Law Librarianship, offered at the University of 
Washington. Students earning this degree must take required law-related courses.  
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particularly necessary in LIS education, the truth seems to be about economies of scale—
institutions are able to offer classes with lower enrollment because full-time tenure-track faculty 
are not the instructors. For these institutions, I cannot conclude that courses related to law and 
legal issues are more regularly included than in prior years or are considered to be core to an LIS 
graduate education. 
5.3 Comparisons 
My third research question—what are the similarities and differences between the legal 
issues represented in actual lawsuits and those represented in the LIS curricula—is helpful for 
practitioners in how they address legal liability risks. The most common legal actions that I 
found in federal and state courts involving collecting institutions are legal issues that do not 
appear as often in the graduate LIS classroom,68 and when they do, these issues are not 
emphasized. Represented in Table 9, federal docket results show that ALA-accredited LIS 
graduate courses address law and legal issues, but dissimilar from the legal issues that appear in 
the most common, relevant dockets. Similar in contrast, Table 10 shows state docket results 
aside LIS graduate courses involving legal issues. These comparisons are addressed below. 
 
Table 9: Federal Docket Categories Compared with LIS Courses and Corresponding 
Percentages 
Docket Categories LIS Courses 
Civil Rights 70.80% 25.53% Law or Legal Issues 
Other Statutes 10.40% 20.74% Intellectual Property & Copyright 
Contract 6.50% 15.96% Privacy 
Torts 4.90% 13.30% Legal Information & Legal Research 
Property Rights 3.10% 12.77% Intellectual Freedom & Censorship 
Labor 2.10% 9.04% Information Policy 
Personal Property 1.20% 2.66% Legal Evidence 
Real Property 0.60%   
                                               
68 As with the relevant LIS literature, shown in Table 12 below. 
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Bankruptcy  0.30%   
Social Security 0.10%   
Forfeiture/Penalty 0.09%   
 
 
Table 10: State Docket Categories Compared with LIS Courses and Corresponding 
Percentages 
Docket Categories  LIS Courses 
Civil 32.24% 25.53% Law or Legal Issues 
Torts/Negligence 17.23% 20.74% Intellectual Property & Copyright 
Small Claims 13.11% 15.96% Privacy 
Contracts  6.21% 13.30% 
Legal Information & Legal 
Research 
Probate, Trusts, & Estates 5.28% 12.77% 
Intellectual Freedom & 
Censorship 
Writs 4.59% 9.04% Information Policy 
Labor & Employment 3.34% 2.66% Legal Evidence 
Remedies 3.01%   
Tax 2.47%   
Civil Procedure 2.11%   
Real Property 2.00%   
Liens 1.78%   
Banking/Finance 1.14%   
Business Organizations 1.00%   
Foreclosure 0.78%   
Administrative 0.71%   
Civil Rights 0.67%   
Landlord/Tenant 0.62%   
Criminal 0.33%   
Harassment 0.33%   
Family & Domestic Relations 0.27%   
Construction 0.15%   
Fraud & Misrepresentation 0.15%   
Arbitration 0.11%   
Protective/Restraining Order 0.09%   
Conservatorship & Guardianship  0.07%   
Government/Public Records  0.05%   
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Unfair Competition & Business 
Practices, Business Tort 
0.05% 
  
Bonds 0.04%   
Local/Municipal Ordinance 0.02%   
Class Action  0.02%   
Forfeiture/Penalty 0.02%   
Certiorari  0.02%   
 
Graduate school is a valuable opportunity to learn about and appreciate the theoretical 
underpinnings of the LIS field and also get a sense of practical issues. The LIS field is generally 
regarded as a professional field; formal training is more intertwined with practice than it is 
purely academic. Professional schools promote internships and other job pursuits during 
students’ educational study so that students can apply what they learn in the classroom. 
Professional LIS programs also value students’ job placement upon graduation. LIS schools 
work to prepare students with a foundation of LIS theory and practice-based savviness so that 
students enter work environments with adept skills and judgment. Graduate programs should 
look to empirical evidence of legal claims and work to include these issues in the classroom in 
such a way to educate upcoming LIS professionals. This will help prepare students for their post-
graduation endeavors.  
Copyright law frequently appears in LIS graduate curricula, but infrequently in docket 
results. Viewable in Table 9 above, nearly 21% of law-related LIS courses focus on or include 
copyright law. Also, many courses that I coded as “law and legal issues courses” emphasize 
copyright and intellectual property. However, dockets involving collecting institutions do not 
show copyright claims as common actions. Although students can benefit from learning about 
copyright law, they should also learn about issues that more frequently arise in the, arguably, 
day-to-day activities of collecting institutions.  
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An issue that appears frequently in the docket results is disputes with public patrons in 
libraries open to all. Relevant disputes do not fall into any systematic category; claimants file 
these disputes under various categories. This topic is important to include because graduate LIS 
classes concerning reference, management, policy, and collection development include 
discussions about public patrons and some of the common issues related to working in open 
places. Examples of problematic situations in collecting institutions could be used as case studies 
to help future information professionals brainstorm best practices for addressing unruly patrons, 
security situations, and misuse of library resources. 
In my curricula research, I found only one explicit course addressing public patrons’ 
inappropriate behavior. The graduate program at the Indiana University–Purdue University 
Indianapolis (IUPUI) lists a course titled Public Library Services. The course description states 
topics including policy, contracts, intellectual freedom, and homelessness and trauma. This 
seems an appropriate course to discuss since public libraries sometimes face problems as a result 
of being open to anyone in the community. Though a sensitive issue, discussing difficult realities 
can best serve these organizations and the professionals who are slated to be future managers.  
I found one reference to “library law” in a public libraries course description.69 This 
mirrors much of the literature about collecting institutions and legal issues—i.e. that there are 
legal issues specific to libraries and archives. The course description highlights intellectual 
freedom issues. As explained above, scholarly and professional literature also implies a certain 
range of relevant legal issues for information professionals. This reinforces a misleading notion. 
My docket analysis shows that collecting institutions like libraries, archives, and historical 
societies do not primarily face legal issues of a nature that are particular to their activities—in 
                                               
69 This class is offered at St. Catherine’s University in St. Paul, Minnesota. 
 
127 
fact, quite the opposite. Collecting institutions face legal claims similar to other organizations 
with a wide range of missions (public as well as private).  
As seen in Table 10, of the legal issues addressed in LIS curricula, programs cover 
intellectual property and copyright approximately 21% of the time. Yet, state court claims 
involving collecting institutions involve torts/negligence, small claims, and contracts lawsuits 
approximately 37% of the time. This difference is noteworthy because of the implied importance 
of certain legal issues. The way in which LIS instructors address legal issues with future 
information professionals affects how these individuals will perceive and manage legal liability 
risks. 
5.4 Recommendations 
 With what I have found in this study, I hope to translate my findings to help practitioners 
better address risks in their organizations. This includes preparing students with appropriate 
material in graduate studies and providing information to practitioners that will help “on the front 
lines.” In this section, I share recommendations that naturally emerge from the empirical findings 
of this study. First, I recommend a set of legal topics that should be included in a graduate LIS 
course on law, with some other details about materials. Then, I discuss some of the topics that 
should be included in a handbook for practitioners that would be most valuable to current 
administrators in collecting institutions.  
5.4.1 Course Proposal 
With the evidence from nationwide legal complaints involving collecting institutions, LIS 
educators can tailor law-based courses to reflect the legal issues that frequently arise. This can 
help prepare future information leaders to address legal liability risks for their institutions and 
make sound management decisions. Table 11 shows my recommended course schedule with the 
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legal topics I believe would be most useful for LIS graduate students. This schedule is meant for 
a semester-long course with a weekly three-hour meeting. 
Table 11: Proposed Topics for Graduate LIS Course on Law 
Introduction to Law for Information Professionals 
Date Topics 
Class 1 Introduction; What is Law? 
Class 2 Analytical and Logical Reasoning 
Class 3 Legal Resources and Research 
Class 4 Constitutional Principles (Emphasis on Due Process and Equal 
Protection) 
Class 5 Freedom of Speech, Religion, and Information 
 Class 6 Copyright and Privacy Issues 
Class 7 Employment Law 
Class 8 Contracts (Including Licensing)  
Class 9 Insurance and Damages (Remedies) 
Class 10 Property Law  
Class 11 Negligence and Other Torts 
Class 12 Administrative Law and Procedure 
Class 13 Criminal Law and Public Ethics Law 
Class 14 Dispute Resolution; Managing Lawyers 
 **Final exam** 
 
 
One of the most important part of course-planning is selecting appropriate assigned 
readings and other materials. The simplest approach for a graduate LIS course about law and 
legal issues would be to assign a textbook on “Law and Libraries” or “Library Law” or “Law for 
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Archives.” However, the findings in this doctoral study show that many of these texts cover legal 
issues that, while important for consideration, do not address other issues that information 
professionals routinely face. Table 12 lists the legal issues often covered in LIS textbooks and 
scholarly articles as well as the legal issues often overlooked or not emphasized. This table 
mirrors my review of the literature discussed in Section 2.2.2 through 2.2.4 above.  
 
Table 12: Issues Covered and Not Covered in LIS Literature 
Legal Issues Often Covered in Professional Publications 
 
Copyright and Intellectual Property 
Privacy 
Constitutional issues (civil rights, censorship, access guarantees) 
Professional liability and malpractice  
 
Legal Issues Often Missing from Professional Publications 
 
Premises liability and other torts 
Employment law 
ADA and Title VI compliance 
Licensing in copyright law 
 
  
The information in the above Table 12 and the information in Tables 3 and 4 (docket 
category counts in federal and state court) shows that some of the legal issues commonly 
discussed in LIS texts do not align with the most frequent docket categories. Similar to the 
unequal weight given to copyright and intellectual property in the LIS graduate classroom, these 
texts overemphasize this area of the law in light of what dockets show. Also, torts cases are 
prevalent in state court actions involving collecting institutions, but this topic is routinely 
missing from professional literature.  
Therefore, I recommend not using one of the currently-published monographs about law 
and libraries. I believe it is best to assign materials according specific legal topics (i.e. select 
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materials about insurance, tort law [negligence], etc.). Instructors should identify a mix of 
scholarly and practical materials. This mix is best for preparing future information leaders since 
students are provided a solid foundation of the theories and principles of the LIS field and a clear 
connection to practice.   
I recommend using the monographs listed below when covering legal liability issues in 
the graduate LIS classroom. These texts certainly do not represent the entirety of what I believe 
to be useful; these texts are simply recent monographs that touch upon some of the important 
legal issues I identified in this doctoral study.  
 Dealing with Difficult People in the Library by Mark R. Willis 
 The Library Security and Safety Guide to Prevention, Planning, and Response by Miriam 
B. Kahn 
 The Black Belt Librarian: Real-World Safety and Security by Warren Graham 
 Disaster Response and Planning for Libraries by Miriam B. Kahn 
Proposing a course for LIS curricula with topics appearing most frequently in court dockets is 
undoubtedly wishful thinking. My research indicates that few library science programs have 
generalist lawyers with the kind of experience that inform faculty members of the relevant 
coverage for real-world legal risks. Most likely faculty have the impression that copyright or 
privacy law is the extent of relevant legal subject coverage.  
LIS programs regularly supplement their core faculty with adjuncts, and there are many 
generalist attorneys with experience representing public institutions who would welcome the 
opportunity to teach the spectrum of subjects that I suggest in this study. The biggest hurdle is 
getting existing faculty to appreciate the need for such coverage when they have no experience 
with the realities of its occurrence in practice. 
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5.4.2 Other Recommendations 
 Graduate LIS students likely arrive to their graduate programs with little to no intentions 
to study law. Students may enroll in a “law and libraries” course to fulfill elective credit 
requirements or to get an introduction to the most important legal topics affecting collecting 
institutions. Regardless of enrollment motive, students should be provided a complete and 
accurate portrayal of the course. As shown in this doctoral study, courses purporting to focus on 
“law and libraries” often cover only a handful of topics that seem inherent to libraries and 
archives. Students should openly be aware of this. Students should have a solid idea of what will 
be covered in a class before committing to the class. Instructors should include learning 
objectives at the beginning of syllabi to indicate the most important course topics. Also, it is 
important to provide students with a rich course description that explains the topics to be 
discussed and the relative weights of topics. Stating that “We will discuss legal issues that 
commonly arise in libraries—for instance, 1st Amendment rights to information and other risks 
of legal liability” fails to give the potential student a reliable idea about the course content. Will 
the course include issues about employment, negligence, and contracts? Will it focus on 
copyright, privacy, and censorship? Course descriptions, though routine and considered even 
banal, are important for elective courses like LIS law-related courses so that students can assess 
the value of the material for their learning and careers.  
  For instance, a LIS student may wish to enroll in a law-related course to learn about the 
legal issues frequently facing archival intuitions. If that student already has a law degree, he or 
she needs no instruction about basic legal research. If a significant portion of the course is 
devoted to introducing American civics and how to access primary legal materials, this student 
may likely be jaded with the rudimentary material. If he or she were given a complete sense of 
the course’s content, the student could make better enrollment decisions and address concerns at 
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the beginning. Perhaps this student would pursue an independent study with a trusted professor 
about the same overall topic, but with tailored material for his or her professional development or 
he or she may negotiate for alternative assignments during the elementary portions of the course. 
Such actions are most possible if instructors provide detailed information about the course 
content. 
5.5 Conclusion 
Researchers have long maintained that there are two main motivations for research—a 
search for pure knowledge and applying what is learned to a practical problem. In this doctoral 
study, I have tried to keep both of these goals in mind, and found that what I learned in the 
research led inextricably to something that informs both practical management and the 
preparation of those who would be responsible for it. Applied research offers solutions or 
suggestions to an identified problem and is valued by practitioners in decision-making. 
Practitioners partner with academics to explore issues with the end goal of providing guidance or 
informing policy. Because of this, educational fields with a professional focus (e.g. the 
Information and Library Science field, the legal field, and the Public Administration field) are 
well-equipped for applied research endeavors—the fields within which I work and research and 
have inspired this study.  
Highly respected computer scientist and affiliate professor of the University of 
Maryland’s iSchool, Ben Shneiderman, spoke to the importance of applied research in his recent 
book titled The New ABCs of Research: Achieving Breakthrough Collaborations. Shneiderman 
(2016) stressed the importance of practice within research, identifying one of the guiding 
principles as “applied and basic combined.” He explained that in modern times research 
questions are often prompted by real world problems, and therefore, scientists should incorporate 
practical priorities into any research design so that relevant findings can lead to the adoption of 
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some solution. The book’s theme remained firmly aligned with the Goethe quote: "Knowing is 
not enough; we must apply. Willing is not enough; we must do" (p. 233). 
In my doctoral research, I have identified the most common legal claims made against 
collecting institutions (libraries, archives, and historical societies) as well as the ways in which 
law is included in LIS graduate curricula. I found that although the LIS field certainly 
appreciates the importance of including legal issues within graduate education, the topics 
covered most often do not align with the legal issues that collecting institutions face most often. 
Therefore, I suggest that education administrators consider a broader range of legal issues when 





APPENDIX A: LIST OF ALA-ACCREDITED GRADUATE LIS PROGRAMS70 
 
Alabama, University of 
www.slis.ua.edu 
Albany, State University of New York 
http://www.albany.edu/information-science/ 
Alberta, University of 
www.slis.ualberta.ca 
Arizona, University of 
http://si.arizona.edu/master-arts-library-and-
information-science 
British Columbia, University of 
www.slais.ubc.ca 
Buffalo, State University of New York 
http://gse.buffalo.edu/lis 
California - Los Angeles, University of 
http://is.gseis.ucla.edu/ 
Catholic University of America 
http://slis.cua.edu 









                                               
70 American Library Association. http://www.ala.org/educationcareers/accreditedprograms/directory/alphalist. The 
institutions that are stricken-through are based outside of the United States. I did not include these institutions in my 
study. The member institutions that are stricken through are institutions outside the United States and thus outside 
the scope of this study. I did not study the curricula of these LIS graduate programs.  
Drexel University 
drexel.edu/cci 
East Carolina University 
http://www.ecu.edu/cs-educ/idp/lsed/ 
Emporia State University 
http://slim.emporia.edu 
Florida State University 
http://slis.fsu.edu/ 
Hawaii, University of 
www.hawaii.edu/lis 





Iowa, University of 
https://slis.grad.uiowa.edu/ 
Kent State University 
http://www.kent.edu/iSchool/master-library-
information-science 
Kentucky, University of 
www.uky.edu/CIS/SLIS 
Long Island University 
www.liu.edu/palmer 






Maryland, University of 
ischool.umd.edu 
Michigan, University of 
www.si.umich.edu 
Missouri-Columbia, University of 
http://sislt.missouri.edu 
Montreal, University of 
www.ebsi.umontreal.ca 
North Carolina - Chapel Hill, University of 
http://sils.unc.edu 
North Carolina - Greensboro, University of 
http://soe.uncg.edu/academics/departments/l
is/ 
North Carolina Central University 
www.nccuslis.org 
North Texas, University of 
http://lis.unt.edu 
Oklahoma, University of 
www.ou.edu/cas/slis 
Ottawa, University of 
http://www.sis.uottawa.ca/ 





Puerto Rico, University of 
http://egcti.upr.edu 
Queens College, City University of New 
York 
https://sites.google.com/a/qc.cuny.edu/gslis/ 




St. Catherine University 
http://www2.stkate.edu/mlis/home 
St. John's University 
www.stjohns.edu/dlis 




South Carolina, University of 
www.libsci.sc.edu 
South Florida, University of 
www.cas.usf.edu/lis 
Southern California, University of 
http://librarysciencedegree.usc.edu/ 




Tennessee, University of 
www.sis.utk.edu 
Texas - Austin, University of 
www.ischool.utexas.edu 




Toronto, University of 
www.ischool.utoronto.ca/ 
Valdosta State University 
www.valdosta.edu/mlis/ 
Washington, University of 
www.ischool.washington.edu 
Wayne State University 
http://sis.wayne.edu/ 
Western Ontario, University of 
www.fims.uwo.ca/mlis/index.htm 
Wisconsin - Madison, University of 
https://ischool.wisc.edu/ 
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